NuMBER 6. 


Massachusetts 
Law Quarterly 


—+o+ 


AUGUST, 1922 





T 
CONTENTS 
REPORT OF CoMMITTEE ON Nominations (inside of cover). 
Report OF CoMMITTEE ON LEGISLATION 
A Weti-KnNown CLIENT AND A WELL-KNowN Fiero oF Somictrors, 
Srna APPGaAtS- . 2. 2. sk ee «Wired Balaler, 
(A Paper Read Before the Massachusetts Branch of the American Institute of 
Criminal Law and Criminology, April 26, 1922. ) 
Tue Districr Courts oF MAssACHUSETTS . . . Henry T. Lummus, 
(Extracts from an Address Before the Essex County Bar Association, June, 1922. 
Ustna Evmpence OpraAINepD BY ILLEGAL SEARCH AND SEIZURE, 
John H, Wigmore, 
(Re printed by permission from the American Bar Association Journal.) 
Nore 
An EXTRAORDINARY REVENUE RulINcG . . . George W. Mathews, 
DECISIONS OF THE SupREME CourT OF THE UNITED STATES AS TO 
TRANSFERS IN CONTEMPLATION OF DEATH ’’ PRIOR TO THE 
Act oF 1916 AND A Stupy OF THE GOVERNMENT POSITION AS 
To TRANSFERS SINCE THAT AcT ; 
EXTRACT FROM THE OPINION IN ScHWaB v. DoyLE 
ExTRACT FROM THE Souicrror GENERAL’S Brier 


DiscussioN OF THE OPINIONS AND OF THE PositION OF THE GOVERNMENT . 


Questions oF LAw Ratsep By Mr. PELLETIER’s CAMPAIGN FOR 
THE Position oF Districr ATTORNEY OF SuFFOLK CouNTY 
Tue Law or Emryent DoMAIN AND THE AcT TO TAKE SARGEN'T’S 

PICTURE FROM THE Boston Puptic LIBRARY 


Tue First Opinion or tHe AtTroRNEY GENERAL ( following page 85). 











Issued Quarterly by the 
MassacHusetTts Bar AssocraTion, 60 State St., Boston, Mass. 





REPORT OF THE COMMITTEE ON NOMINATIONS. 


To the Members of the Massachusetts Bar Association : 


We report the following nominations for the coming year: 


For President : 
Tuomas Hovey Gage, 
Worcester. 


For Vice- Presidents : 
James M. Morron, FrepDERIC Dopce, Wititiam C, Lorine, 
Fall River. Belmont. Boston 


For Secretary : 
FrankK W. GRINNELL, 
Boston. 


For Treasurer : 
CuarR_es B. Ruae, 
Worcester. 


For Members of the Executive Committee 

Horace E. Atten ... . Springfield. Henry M. Hurcnines . Dedham. 
Cuarwes F. Baker... . Fitchburg. James J. Kerwin .. -. Lowell. 
Samvuet C. Benner? . . Weston. James E. McConnett . Boston. 
Epwarp E. Biopeerr . . Newton. Joun G. Patrrey .. . Sharon. 
Haro.p S. R. Burrineron, Fall River. Wuirsur E. Rows . . Lawrence. 
Francis J. CaRNEY . Cambridge. Frrix Rackemann .. . Milton. 
Morton Cotiincwoop . . Plymouth. Puxitie Rupenstein. . . Boston. 
Epwarp T. Estey .... Worcester. FirzHenry Smiru .. . Boston. 
Frank M. Forspusn .. . Newton. Cuaries N. Sropparp, Greenfield. 
Cuarces L. Hissarp . . Pittsfield. James W. Sutivan . . Lynn. 


The President, Secretary, Treasurer and Retiring President are 
members ez officio. 

Other nominations may be made in writing by nine members of 
the Association, handed to the Secretary in advance of the meet- 
ing. Members of the Committee who have served for three years 
are not eligible. 

Respectfully submitted, 
EDWARD W. HUTCHINS, 


Chairman. 


Entered as Second-Class Matter at the Post Office at Boston. 














REPORT OF THE COMMITTEE ON LEGISLATION. 
To the Members of the Massachusetts Bar Association: 

A list of statutes of special interest to the bar is given at the 
end of this report. 

In the report of this committee last year, printed in the 
August number of the ‘‘Quarterly’’ for 1921, the reecommen- 
dations of the Judicature Commission were discussed and the 
views of the committee expressed in regard to them. The 
legislature, during its last session, adopted the substance of a 
number of these recommendations as follows: 

1. Inereasing the appropriation for the Supreme Judi- 
eial Court. C. 228. 

Relieving the justices of that court of the custody of 
the Boston Court House. C. 524. 

Authorizing the court to transfer equity cases to or 
from the Superior Court. C. 532. 

Providing for appellate divisions of the district courts 
for civil cases throughout the state and providing 
for an Administrative Committee. C. 532. 

Inereasing the jurisdiction of all district courts to 
$3000. C. 532. 


Shortening probate bonds and records. C. 512. 


We renew our recommendations of the following proposals 
of the Judicature Commission not yet adopted: 


1. For a Judicial Council. The Judiciary Committee of 
the Legislature reported favorably a bill for this 
purpose upon the petition of this Association filed 
in accordance with the vote at the annual meeting 
in 1921, but the bill did not pass. 


To avoid conflicts of jurisdiction over certain problems 
of domestic relations (See Jud. Com. Rep. pp. 43 
and 141). 

For the reasons stated in the report of the commission 
and in our report of last year we recommend the 

(1) 








acts to extend the coneurrent jurisdiction of the 
Superior Court and to allow the justices of that 
e justices in the 
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court to be called in to sit as sing 
Supreme Judicial Court when needed as a further 
measure of relief for that court. (Jud. Com. Rep. 
Draft Acts 1 and 3, pp. 1383-134.) 








4. To avoid the expense of appraisers in the probate 
courts unless the court orders them (Jud. Com. Rep. 
p. 146). 

5. Procedure for declaratory judgments. The commis- 
sion’s draft of this act (Rep. p. 154) has been eriti- 


——> 


cised by Professor Borechard, of the Yale Law 
School, in an article in the ‘‘ Harvard Law Review’’ i 
(for May, 1921, at p. 700) as too restricted in } 
its provisions. If it should be found to be too re- 
stricted in practice, it could be extended later, but 





we believe the act as reported by the commission 
after careful consideration to be a wisely guarded 
provision to begin with. As we suggested in our 
report of last year, we think the jurisdiction if pro- 
vided for will gradually demonstrate its usefulness 
to supplement the limitations of our present more 
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restricted practice in a manner similar to the growth 
and spread of equity jurisdiction. The long experi- 
ence in Seotland and in England with such pro- 
visions shows that it is not a new experiment. The 
practical problem in the development of the jurisdic- 
tion seems to be to prevent the court from having 
undigested cases of an academic character submitted 
to the court in such a manner that their answer is 
not presented to the court under the spur, and with 
the assistance, of controversy and in deciding which 
the court can settle nothing fairly and finally. The ‘ 
discretionary character of the jurisdiction is essen- 
tial in order to guard against such a misuse of the 
time of the court. 
6. District Court Appeals in Criminal Cases. In our re- 
port of last year we said, ‘‘ We believe the present 
conditions in the administration of the criminal law 
described by the commission on pp. 91-97 of the re- ‘ 
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port warrant the trial of such experiments as they 
suggest.’’ We see no reason to change this state- 
ment. <A draft of a bill approved by the commis- 
sioners was printed in the ‘‘Quarterly’’ for Febru- 
ary, 1922. 

7. Recommendations 12, 18, and 19. As to these, we 
repeat what was said in our report of last year as 
follows: 
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‘*The recommendations on which members of the 
bar are, perhaps, most likely to differ are the pro- 
posal to repeal the statute about charging on the 
facts (No. 12, p. 146) discussed on pp. 85-89 of the 

\ report, and the recommendations No. 18 (pp. 151-2) 
} to provide for oral examination of parties before 
trial and No. 19 (p. 153) relative to the discovery of 





documents. The reasons for these recommendations 
appear on pp. 104-113 of the report. 

‘*We recommend No. 19 as to discovery of docu- 
ments. 

‘‘As to the proposal to repeal the statute about 


charging on the facts, the reasons in favor of repeal 


| , 
| 
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are forcibly stated by the commission, but the sub- 
ject is such a contentious one that we believe more is 
to be gained by considering the other parts of the 
report than by debating this subject, and we there- 
fore make no recommendation in regard to it.’’ 


There is some difference of opinion in the Committee as to 
the advisability of the experiment, No. 18, of oral examination 
of parties before trial, reeommended by the commission. 

e Respectfully submitted, 
JAMES A. LOWELL, Chairman. 
JamMES E. McConne tu, 
Henry M. Hurcuines, 
FrANcIS G. GOODALE, 
Epmonp G. Forp, 

Firz Henry Smiru, 
FRANK F. DRESSER, 
F. W. GRINNELL, 
JEREMIAH SMITH, 
JAMES M. RosENTHAL. 



































I econcur‘in the report but suggest that in view of Section 1 
of Chapter 532 of the Acts of 1922, authorizing the Supreme 
Judicial Court to transfer cases to the Superior Court, the 
recommendation No. 3, to extend the coneurrent jurisdiction 
of the Superior Court and to authorize the temporary transfer 
of judges, may be unnecessary. 


JOSEPH MICHELMAN. 


I approve-the report of the committee and should like to 
add the following: 

In connection with Paragraph 3, I favor the recommenda- 
tions of Lee M. Friedman, Esq., as stated in the Massachusetts 
Law Quarterly for May, 1922, reading as follows: 


‘‘Wirst, let us abolish terms of Court for sittings of the 
Full Bench. It requires no argument to demonstrate that 
today when Court sits more or less throughout the year that 
dividing its sittings artificially into terms serves no useful 
purpose. 

Secondly, the full court should come in and sit for the 
first two weeks of each month, say for the nine months of 
the Court year. 

Thirdly, in all except extraordinary cases, a full court 
should consist of three justices. In cases where the three 
sitting justices fail to be unanimous, a rehearing may be 
had before all the members of the court.’’ 


and I recommend that the Massachusetts Bar Association have 
introduced in the coming session the bill recommended by the 
Judiciary Committee of the General Court of 1921, numbered 
House 1634, to the effect that 


‘‘A justice, clerk or assistant clerk of any district 
court, or a special justice of a district court the judicial 
district of which has a population of over one hundred 
thousand, shall not be retained or employed as attorney 
in an action, complaint or proceeding pending in his 
court.’’ 


Rospert WALCOTT. 














. 202. 


. 228. 


. 241. 


. 242. 


. 272. 
. 290. 


. 305. 
. 314. 


5. 318. 
. d47, 
. 360. 


. 371, 


LIST OF 





ACTS OF 1922 OF INTEREST TO THE 
PROFESSION. 

Relative to the authority of district courts to allow 
the marriage of minors. 

That actions under the Small Claims Procedure shall 
be brought in the judicial district where the de- 
fendant lives or has his usual place of business. 

Authorizing the charging of interest on belated in- 
come tax assessments. 

Relative to preferences by persons dying insolvent. 

For the current revision of the index to the General 
Laws. 

That appeals from the Registrar of Motor Vehicles 
shall not operate to stay rulings or decisions. 

That the Justices of the Supreme Judicial Court 
‘shall be allowed annually for law clerks, stenog- 
raphers and other clerical assistance such amount 
as shall be appropriated by the General Court to 
be paid by the Commonwealth upon the certificate 
of the chief justice.’’ 

Increasing time for notice to abutters of injuries 
from snow and ice. 

Relative to naming third parties in separate support 
proceedings. 

Relative to voluntary associations. 

Relative to information at the source for income 
taxes. 

As to voting residence of married women. 

Relative to interrogatories in civil actions. This act 
was intended to expedite practice in getting in- 
terrogatories answered. 

Ratifying certain corrections in the General Laws. 

Increasing certain legacy and succession taxes. 

For taxation of forest products and classification and 
taxation of forest lands. 

As to eligibility of women for elective or appointive 

offices. 





C. 37 
C.% 


C. 
C. 


C. 


C 


C. 465. 


> 


9Q 
382. 


, ool. 


. 403. 


408. 


432. 


. 449. 


. 458. 


. 459. 


461. 


. 464. 





As to witness fees for police officers. 

Authorizing abatement and repayment of unwar- 
ranted income, succession or corporation taxes. 
Relative to temporary orders in non-support, deser- 

tion and bastardy cases. 
Exempting from legacy tax certain personal prop- 
erty of non-residents. 
As to limitation of actions on insurance policies. 
That, ‘‘A person shall not be held to answer in a dis- 
trict court or before a trial justice to a second 
complaint for an offence for which he has already 
been tried upon the merits in said court or before 
This act became a law without the 
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such justice. 
governor’s approval and the wisdom of it seems 
doubtful. 

As to taxation of excess of gains over losses on ex- 
change of shares in corporate reorganizations. 
That written statement of reasons be filed by district 
attorneys in nol pros cases and in motions to place 

cases on file. 

That district attorneys shall be members of the bar. 
A referendum petition has been filed and com- 
pleted on this act which will therefore appear on 
the ballot at the state election in November. The 
act seems obviously a reasonable one. The Jus- 
tices of the Supreme Judicial Court upon being 
asked for an advisory opinion answered that in 
their opinion the act was constitutional. One of, 
the district attorneys recently removed from office 
and since disbarred is running for re-election in his 
district and will be voted on at the same election at 
which the act is voted on. 

As to appointment of testamentary guardians for 
minors by either parent. 

As to deposits by sureties on bail bonds and by de- 
fendants on personal recognizances. 

Relative to bail in criminal cases. (The above acts 
followed the report of the special commission on 
the subject of bail, H. of 1922.) 





C. 479. 
C. 486. 





C. 489. 
C. 493. 


C. 508. 


~ 


. 909. 


C. 512. 











That special grand juries shall be summoned in any 
county upon the written request of the Attorney 
General ‘‘accompanied by a certificate that public 
necessity requires such action, signed by the Chief 
Justice of the Superior Court.’’ 

As to settlement of paupers. 

This is the Uniform Partnership Act recommended by 
the National Conference of Commissioners on Uni- 
form State Laws and adopted in several other 
states. It takes effect January 1st, 1923. In gen- 
eral it may be said that it does not make all part- 
nerships statutory creations. On the contrary, the 
act has two parts: 

First, the sections codifying the rules or defini- 
tions for ascertaining the existence of a common 
law partnership. 

Second, those sections which codify the incidents 
of a common law partnership after its existence 
has been ascertained. 

For discussions of this act and its history, see 
the act with explanatory notes printed by the Con- 
ference; an article by the draftsman, William 
Draper Lewis, Yale Law Journal for June, 1915; 
a criticism by Judson A. Crane, Har. Law Rev., 
June, 1915; a reply by Mr. Lewis, Har. Law Rev., 
Dee., 1915, and Jan., 1916. Report of Committee 
on Legislation Mass. Bar Assoc. 1915, Appendix, 
pp. 77-105 and references on p. 105. 

As to certain deductions from taxable incomes. 

Permitting certain aliens to take examinations for 
admission to the bar. 

That motions for new trial may be granted in capital 
cases at any time before sentence. 

That ‘‘in any action at law or suit in equity in the 
Supreme Judicial Court or in the Superior Court, 
the court may on motion for cause shown advance 
said action or suit for speedy trial.’’ 

To shorten the forms of probate bonds. The purpose 
and character of this act is discussed in the Mass. 

Law Quarterly for May, 1922, p. 42. 














C.524. Transferring ‘‘the care, custody and control’’ of the 
Suffolk County Court House from the shoulders of 
the Justices of the Supreme Judicial Court to the 
sheriff of the county. 

C. 532. This bill, which deals with various courts, is explained 
in the Mass. Law Quarterly for May, 1922, p. 22. 

C. 533. Providing for a special Master in the Superior Court 
for administrative duties relative to assignment of 
eases, ete. 

C. 542. Abolishing transfer from the Superior to the Probate 
Court of uncontested divorcee libels. This act fol- 
lowed the general grant of concurrent jurisdiction 
in divorcee to the probate courts by C. 532. 


Resolves C. 42. Relative to loose-leaf General Laws. 

















A WELL-KNOWN CLIENT AND A WELL-KNOWN FIRM 
OF SOLICITORS. 


In Dean Wigmore’s article: on ‘‘Legal Novels’’, reprinted 
in the May number of this magazine, after mentioning Samuel 
Warren’s ‘‘Ten Thousand a Year”’ he adds in a parenthesis 
“‘the book for lawyers by a lawyer.’’ The edition by Jasper 
Harding of Philadelphia in 1846 contains two illustrations, one 
a portrait of the celebrated client, Tittlebat Titmouse, Esq., 
and the other of the equally celebrated firm of solicitors who 
acted as his advisers—Messrs. Quirk, Gammon, and Snap. 
Presumably, these portraits, in the costume of the period of 
183—appeared in the original English edition as that of 
Titmouse bears the name of ‘‘T. Gibson, London 1841’. At 
all events, they seem likely to interest and entertain those who 
are familiar with the book and they are here reproduced. 

In a paper on ‘‘ Solicitors’ Work and Environment’’ printed 
in the first number of the New Cambridge Law Journal and 
read to the Cambridge University Law Society in December, 
1920, by Mr. S. Garrett, Ex-president of the Law Society, 
in London and a leading solicitor of forty-seven years’ experi- 
ence, he began with the following rather curious comment on 
some of the characters in Dickens’s novels: 


‘*‘T resent the representations by popular novelists and 
dramatists of the solicitor as a costs-pursuing pettifogger, 
if nothing worse. Dickens headsthe tribe of libellers with 
representations which, even as caricatures, are grossly 
overdrawn. In his celebrated preface and first chapter of 
‘Bleak House’ he discloses his motive, which was the laud- 
able one of the correction of abuses of legal procedure. At 
the time he was writing (the middle of the nineteenth 
century) those abuses no doubt prevailed. But I hope I 
need not assure my present audience that Messrs. Kenge 
and Carboy, Mr. Tulkingherne, Messrs. Spenlow and Jor- 
kins, Messrs. Dodson and Fogg, and all the rest, however 
entertaining in works of fiction, are nothing more or less 
than fanciful romance. They are true to nothing in real 
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life that I have ever seen. They are no more faithful 
representations of solicitors than ‘the young man of the 
name of Guppy’ is a faithful representation of solicitors’ 
clerks. In his preface to ‘Bleak House’ Dickens says 
that he has purposely dwelt on the romantic side of 
familiar things. In the chapter entitled ‘Attorney and 
Client’ he writes :— 


‘The one great principle of the English law is to 
make business for itself. There is no other principle 
distinctly, certainly, and consistently maintained 
through all its narrow turnings. Viewed by this 
light it becomes a coherent scheme and not the mon- 
strous maze the laity is apt to think it. Let them but 
once clearly perceive that the grand principle is to 
make business for itself at their expense and surely 
they will cease to grumble.’ 


The romantic side of familiar things! If he had said 
that this theme was the familiar side of popular ignor- 
ance and prejudice he would have been nearer the truth. 
This ignorance and prejudice he did his best to inflame, 
not without success. If a tithe of what he wrote on the 
subject were true no man of honour could follow the pro- 
fession of the law or encourage younger men to do so. It 
is certainly a misfortune for the profession that a man of 
genius, whose writings have dominated a section of the 
reading publie for three generations, should have so per- 
sistently held up the profession to odium and ridicule. 
One derives some coffsolation, however, from the reflec- 
tion that Dickens brought up one of his sons to the law, 
and that that son has attained a prominent and honour- 
able position in the profession which his father habitually 
ealumniated. ‘Therefore, if any of you are admirers of 
Dickens (as I am), do not be discouraged by the picture of 
the law and of lawyers which he draws. Reflect that 
it is only the romantie—that is, the fanciful—side of 
familiar things. I hope that the account which I shall 
now give you of my own branch of the profession will 
satisfy you that Dickens’s picture is fanciful to the point 
of falsity.’’ (p. 43). 


























MESSRS. QUIRK, GAMMON & SNAP 
AND 
THEIR CLIENT 
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Mr Garrett seems to take Dickens a little too seriously and 
it is certainly rather a strain on our credulity to ask us to be- 
lieve that the entire body of English solicitors are free from 
the traits which Dickens pictured or caricatured. A good eari- 
cature appeals to us because we recognize enough truth in it to 
give it point. Not long ago as I listened to an argument of a 
member of the bar, I noticed something familiar, and sud- 
denly it dawned upon me that I was listening for the moment 
to ‘‘Sergeant Buzfuz’’ in the flesh, in tone, manner, em- 
phasis, and substance. 

The character of Titmouse which stands out in his portrait 
and, certainly, the firm of Quirk, Gammon & Snap are not un- 
familiar figures to the Massachusetts bar—certainly not, in 
the light of recent developments in Suffolk and Middlesex 
Counties. 

Some account of the author as well as the history of the 
book may also be interesting. Samuel Warren Q. C. appears 
to have been a somewhat eccentric person, but the best rec- 
ommendation of his books is the fact that so well informed and 
discriminating a person as Mr. J. B. Atlay, in his ‘‘ Victorian 
’’ constantly refers to him and his novel as a reli- 
able and suggestive sources of history and biography. Warren 
was appointed Master in Lunacy by Lord Chelmsford, who 
is said to have described him as ‘‘half lunatie and half 
lawyer’’, which, perhaps, made him specially qualified for the 
position. At all events, ‘‘while professional opinion was by no 
means unanimous over the elevation’’ of Warren, yet Atlay 
tells us that ‘‘the author of ‘Ten Thousand a Year’ dis- 
charged his duties to the general satisfaction for a quarter 
of a century.’’ * 

We get another glimpse of him at the inquiry into the 
sanity of Mr. William Frederick Windham in 1861-2, at which 
Lord Cairns, then at the bar, made ‘‘his greatest speech be- 
fore a jury.’’ ‘‘It was presided over by Samuel Warren Q. C. 
himself hardly less eccentric in his vanity than Windham in 
his vices. ‘The eyes of England’ he told an admirer ‘are 
following my pen.’’’ + But this vanity and other peculiari- 
ties did not appear in his novel, which reflects his ability, his 
dramatie power, and his discriminating knowledge of the 


Chancellors 


* Atlay, Vol. II, 119. 
t Atlay, II, 301. 
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period of which he writes. As ‘‘there is so little aneedotie 
record of the early days of Lord Lyndhurst’’, Atlay quotes 
from the novel an extended interview of ‘‘Sir Charles Wol- 
stenholme, the attorney general in that veracious chronicle’’ 
as throwing ‘‘a good deal of light on the preliminary stages of 
Copley’s career in the law’’. ‘‘Of the identity of Wolsten- 
holme with Lyndhurst’’ there is no room for doubt’’ and the 
passage contains ‘‘strong internal evidence that it represents a 
real conversation between Lord Lyndhurst and some earnest 
neophyte and we may fairly accept it as a fragment of the 
chancellor’s autobiography.’’ * 

Again we get a possible sidelight on Lord Brougham’s use 
of his patronage as chancellor which ‘‘aroused inevitable re- 
sentment among the disappointed applicants’’. Lord Broug- 
ham’s full title was ‘‘Lord Brougham and Vaux’’ and Mr. 
Atlay says in a footnote: 


‘‘Among his favourites was the notorious Mr. Whittle 
Harvey, whom he strove, but in vain, to get appointed to 
the Secretaryship of the Charity Commissioners. I have 
often wondered how far Samuel Warren had Whittle 
Harvey in mind when he depicted Mr. Gammon, of the 
firm of Quirk, Gammon, and Snap, as enjoying the 
especial patronage of Lord Blossom and Box.’’—Vol. I, 
p. 316. 


Again Atlay quotes Warren further about Lyndhurst, whose 
‘‘oifts were those which appeal to the members of his own 
profession ’’. 


‘*His mind,’’ says Samuel Warren, ‘‘was distinguished 
by its tranquil power. He had a rare and invaluable 
faculty of arraying before his mind’s eye all the facts and 
bearings of the most intricate ease and contemplating 
them, as it were, not successively but simultaneously. His 
perception was quick as light ; and at the same time—rare, 
most rare accomplishment—his judgment sound, his mem- 
ory signally retentive.’’—Vol. I, p. 15. 





This description corresponds with Lord Westbury’s answer 
toward the end of his life when asked at Jowett’s table whose 


* Atlay, Vol. I, 8-10. 























was the finest judicial intellect he had ever known and he 
replied, ‘‘Lord Lyndhurst’s’’. A great advocate’s apprecia- 
tion of a great judge is sometimes peculiarly keen because of 
the contrast of their qualities, and the fact that Westbury was, 
apparently, greater as an advocate than as a judge gives point 
to his estimate. An experienced advocate always recognizes 
a clear judicial mind which can grasp and marshall com- 
plicated facts with judgment and without apparent effort, and 
this was the rare quality of Lyndhurst, as it was of Jessel. 


Mr. Atlay also, after referring to the hearing of election 
petitions by Parliamentary committees after the Reform Bill 
of 1852, says: 


“é 


—a worse tribunal than the old House of Commons 
Committees in the years immediately following 1832 it 
would be difficult to imagine. In the Hull ease, in 1837, 
when Thesiger appeared on behalf of the sitting Tory 
members, William Wilberforce and Sir Walter James, 
the decisions of the Committee were so flagrantly partial 
and corrupt that the reporters refused to publish them on 
the ground that they were not entitled to he slightest 
authority. If, however, the curious care to turn to the 
pages of ‘Ten Thousand a Year,’ they will find the whole 
story set out, mutatis mutandis, in the proceedings upon 
the Yatton Petition.’’—Vol. IT, 95. 


In another place we get a possible portrait of William Tidd, 
the great author of Tidd’s ‘‘ Forms and Praetice’’, who trained 
Lord Lyndhurst, Lord Campbell, Lord Cottenham, Lord 
Truro, and many other nineteenth century lawyers and 
judges. Atlay says, ‘‘of Tidd himself I seem to detect the 
lineaments in Mr. Weasel, the pleader described by Samuel 
Warren, though I faney the portrait, taken as a whole, is 
composite : 


‘He was a ravenous lawyer, darting at the point and 
pith of every case he was concerned in and sticking to it, 
just as would his bloodthirsty namesake at the neck of a 
rabbit. In law he lived, moved, and had his being. In 
his dreams he was everlastingly spinning out pleadings 
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which he never could understand, and hunting for cases 
which he could not discover. In the daytime, however, he 
was more successful. In fact everything he saw, heard, 
or read of, wherever he was, whatever he was doing, sug- 
gested to him questions of law that might arise out of it. 
At his sister’s wedding (whither he had not gone without 
reluctance) he got into a wrangle with the bridegroom 
on a question started by himself, whether an infant was 
liable for goods supplied to his wife before marriage; at 
his grandmother’s funeral he got into an intricate discus- 
sion with a puzzled proctor about bona notabilia, with 
reference to a pair of horn spectacles, which the venerable 
deceased had ieft behind her in Scotland, and a poodle 
in the Isle of Man (sic); and at church the reading of the 
parable of the Unjust Steward set his devout, ingenious, 
and fertile mind at work for the remainder of the service 
as to the modes of stating the case nowadays against the 
offender, and whether it would be more advisable to pro- 
ceed civilly or criminally; and if the former whether at 
law or in equity. He was a hard-headed man, very clear 
and acute, and accurate in his legal knowledge; every 
other sort of knowledge he despised, if indeed he had more 
than the faintest knowledge of its existence.’’—Vol. II, 
132. 


Turning now to Dickens, Atlay tells us that Sir Charles 


Wetherell’s cross examination in a ease in State Trials 
XXXII, 284-327 furnished a model for the famous scene in 
‘*A Tale of Two Cities.’’ Then turning to ‘‘ Bleak House’’”*: 


‘*The figure of Lord Lyndhurst shines out even through 
the moral and material fog of Jarndyce v. Jarndyce, as he 
talks in his private room to Richard Carstone, ‘not seated 
but standing, and altogether with more ease and less 
ceremony, as if he still knew, though he was Lord Chan- 
cellor, how to go straight to the candour of a boy.’ ’’ 


—Vol. I, 143, 144. 


The use by no less a person than Sir William Follett of some 
harmless-looking letters in the trial of a case against Lord Mel- 


* For the influence of “Bleak House’ which began to appear in 1842, 


see Atlay, I, 450 and note. 
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bourne—the ‘‘ William Ashe’’ of Mrs. Humphrey Ward’s 
novel-—‘‘ appealed irresistibly to the faney of Charles Dickens, 
who, a few months afterwards, reproduced a colourable imita- 
tion of it in the trial scene in -Pickwick’’—the immortal 
‘‘Chops and tomato sauce’’ note to Mrs. Bardell. 

Other references to Dickens throughout Atlay’s volumes 
gives us interesting and entertaining sidelights on legal his- 


tory and fiction and, while, in reading him we should remem- 
ber the warning that 


‘‘sifting evidence was not the forte of one whose warm 
heart prompted him to listen too confidingly to every 
ex parte tale of wrong, especially when it touched the 
existence of the new Poor Law, the Government Offices 
or the Court of Chaneery’’ 


and while we all know that Messrs. Quirk, Gammon, and Snap 
and Messrs. Dodson & Fogg and others do not represent the 
general professional standards either in England or America, 
yet, we recognize the unpleasant human traits which always 
appear in varying degrees in the profession from time to time, 
and there is no reason for ‘‘resenting’’ the picture of the 
novelists, as Mr. Garrett does in the passage quoted, especially 
when contrasted, as in Warren’s novel, with the faithful family 
lawyer. On the contrary, in view of the current discussion of 
‘‘legal ethies’’ there is, perhaps, no better or more pointed 
literature on the subject than ‘‘Ten Thousand a Year’’ and 


the story of some of the characters in Dickens. The reading of 
Warren’s novel, at least, might well be suggested to every 
applicant for admission to the bar as a part of his training in 
“*ethies’’. 


F. W. G. 
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CRIMINAL APPEALS.* 

(A paper read by Hon. Wilfred Bolster, Chief Justice of the 
Municipal Court of the City of Boston, before the Massachu- 
setts Branch of the American Institute of Criminal Law and 
Criminology, April 26, 1922. 

It is possible and desirable to treat such a subject as this 
with some approach to scientific accuracy. The reports of 
our Prison and Probation Commissions contain material sel- 
dom consulted, almost never digested, from which may be 
had a view of the activities of the criminal courts over a 
sufficient period of years to escape the dangers of reliance 
upon transient phases, and to gain a fairly dependable in- 
sight into general trends, disclosed by massed data rather 
than by such variables as the number of homicides or rob- 
beries, the usual foundation for a supposed ‘‘crime wave’’. 
Too much of our legislation for and practice with the machin- 
ery of our criminal law is based upon guess-work. Nothing 
less than a view as complete as the returns admit of ought 
to be accepted as the basis of any proposed change, and in 
dealing with the subject of appeals in criminal cases it is 
possible to obtain a fairly comprehensive survey. 

Chart 1 gives a perspective of the situation. A quarter of a 
century ago the normal percentage of appeals to sentences 
for the state was 6. In 1920 it was 21. In 1921 it was 24. 
The great gain is in the last decade. This is not due to 
local causes, for while Suffolk County shows a three-fold in- 
crease from 1895 to 1920, from 9% to 27%, the remaining 
thirteen counties have increased their criminal appeals four- 
fold, from 49% to 16%. The fact that Suffolk County has 
always had a larger percentage of appeals is doubtless due in 
great part to the absence there of such long intervals as occur 
in many other counties between criminal terms, dissuading 
from appeal those who cannot secure bail. 

It is the purpose of this paper to analyze this situation, to 
seek its causes and suggest a remedy. It is first necessary 
to resolve the sentences which form the material for appeal 


* “For sparing justice feeds iniquity.” 


— Shakespeare — Rape of Lucrece. 
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into their component parts. Chart 2 shows the divi- 
sion between district court sentences of fine and imprison- 
ment since 1910, the earliest date available. The significant 
things are the absolute decline in both fine and imprison- 
ment sentences, in the face of a gradual mounting, prior to 
the war and prohibition, of the number of cases begun; and 
the relatively greater reduction of imprisonment sentences, 
which are always more provocative of appeal. Increased use 
of the power given district courts to file cases, and the con- 
tinued growth in use of probation, are but partial explana- 
tions of the decline in sentences. More potent still is an 
increased realization of the fact, for it is a fact, that by and 
large an appeal means a gain and not a loss for the appel- 
lant. The district courts know that as well as the defendants, 
and react to that knowledge. Note also, by comparison with 
chart 1, the absolute rise in appeals during this period, and 
that since 1918 they have actually exceeded the totals of im- 
prisonment sentences. Appeals would be more numerous 
still were it not for the growing use in the district courts of 
the suspended sentence, appealable only when first imposed, 
but not when the suspension of its execution is revoked. 
More and more defendants however, are, by advice of 
counsel, refusing to actept such sentences. 

Of what supply, then, are these appealable sentences in the 
district courts the residue? Chart 3 shows the raw material 
which comes to the district courts, sub-divided into offences 
against the person (of which assault forms 85%), offences 
against property (of which larceny comprises 60%, and its 
kindred offence of breaking and entering a building and 
stealing therein, an additional 10%) and offences against 
public order. A digression may be here permitted to com- 
ment on the apparent bearing which the facts here shown 
have upon the topic of law observance, with the caution 
that when considered from that angle, allowance must be 
made for variations in police efficiency and policies depend- 
ent in some degree on public opinion. Apparently the chart 
bears out the rule, it might almost be said the axiom, that as 
population becomes denser, crimes of violence grow less, 
and crimes against property increase. In the period covered 
the former are nearly, stationary, though population has 
nearly doubled, while the latter have gained more, but even 








18 


there not as fast as population. When we come to offences 
against public order, the movement is so wholly different as 
to eall for a further sub-division (chart 4), since it is in this 
block that the disproportionate gain in court entries has 
come. The major bulk is in drunkenness, as to which it 
may be said that the variations in treatment of this offence 
during the period under consideration have been such that 
the figures are no safe index of that aspect of criminality. 

Before 1891 the fine system prevailed. <A thirsty one could, 
and often did, conceal five dollars in his shoe, and go forth 
insured against court action the next morning. In 1891 the 
police were authorized to release without court order, and in 
1892 in Suffolk County so released nearly 74% of those 
arrested for that offence. Court cases, of course, declined, 
but arrests reached the high peak of 75 per 1000 inhabitants 
in Boston. ‘The fine system was restored in 1893, affected 
later by laws as to suspension of fine. The alternate ot im- 
prisonment was very largely affected in later years by the 
growth of probation practice, and by the act of 1905, giving 
probation officers power to release. In sentencing for this 
offence, fines have largely given place to term sentences. 
With all these cross currents, no safe deductions as to crimi- 
nality can be made. 

Eliminating that offence, the upward curve becomes more 
normal. The next largest disturbing element includes viola- 
tions of the motor vehicle laws, dating from 1903, but now 
swollen to about a quarter of this group. Akin to these are 
violations of our state and local traffic laws. Other relatively 
new gains are in violation of registration laws, health, labor, 
park and school laws, nareotie drug laws and the laws against 
carrying of weapons. If all cases in the class of newly created 
offences could be accurately charted, the remaining cases 
would show a curve of no more terrifying rise than in the 
other groups. Again, increase in some classes is due to a 
more efficient legal machinery. The typical instance is non- 
support, which gave less than a thousand cases thirty years 
ago and five times as many now. This does not mean that 
there is five times as much neglect of family as then, but that 
the old method which ended the case with a $20 fine for the 
use of the wife was less serviceable than the present method 
of a continuing order of support. 
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If our three curves then run below that of population in- 
crease, after eliminating all these new offences, many of 
them only sumptuary laws, is it not time to call for more 
exact proof from well-meaning but uninformed persons who, 


dealing only with gross totals or accidental high lights, 
write books on ‘‘lawlessness’’, and from those who denounce 
the use of probation and the filing of cases by the courts 
without troubling to inquire as to the class of cases in which 
those dispositions occur? In so far as court cases or arrests 
prove anything as to criminality, the figures indicate that 
as a whole we are in this state becoming more, not less, 
observant of law. We seem, in fact, to have survived quite 
well these supposed impairments of our system of criminal 
penalties. Indeed, with all our new offences included, and 
whether we look to the superior or the district courts, it 
would seem from chart 5 that we are a no more wicked state, 
having regard to our numbers, than we were three decades 
or SO ago. 

It is probably true that during the last year we have 
seen a very considerable increase in crime, and that of the 
graver sort. But it must be remembered that before that 
time, and for a number of years, we had enjoyed an un- 
precedented decline in the amount of crime. An upturn 
was to be expected. We have had such rises before and have 
survived them. While it behooves us to keep our armor 
bright, we shall survive this one. It is also interesting to 
note that the somewhat rapid variations in our ‘‘crime 
curves’’ bear no apparent relation to any changes in court 
methods of dealing with offenders, which would produce a 
long curve because of their gradual adoption. That Massa- 
chusetts, where probation was born, and where it has had 
the most extended development, must still be rated as a 
law-observing community, would seem to show a want of 
‘foundation in fact for the periodic attacks upon the proba- 
tion system, which has made the largest inroads upon our 
former notions of punishment. 

Returning from this digression for optimism to our sub- 
ject of criminal appeals, we find in chart 6 the dispositions 
made of their cases by the district courts. The successive 
layers represent ‘‘drunks”’ released, at the top, then cases 


disposed of before trial, then acquittals on trial, then cases 
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filed after trial, then cases placed on probation, and finally 
sentenced cases, the last the sole source of appeals. The rela- 
tively small number of actual sentences indicates that here, 
apart from the very small number of reversible convictions, 
the district courts are at grips with the essentially criminal 
classes, the great majority of whom have already been tried 
on probation in the district courts and found wanting, those 
for whom our penology of today contemplates nothing but 
punishment. 

Chart 7 follows the fate of these appeals in the superior 
court, since 1914, the first year in which appealed and in- 
dicted cases were separated in the statistical tables. The 
shaded area in the centre shows the number actually retried 
of these appeals, the part above the central line represent- 
ing those acquitted on trial—about one in two. The areas 
above represent cases placed on file before trial, and cases 
nol-prossed, those below, cases placed on file after trial, 
eases placed on probation, and sentences. Based on the 
experience of the years from 1914 to 1920, both inclusive, the 
chanee that one who is charged in a district court with 
violating the law will be given a sentence there of either 
fine or imprisoment is one in four, and if he appeals that 
sentence the chance that he will be sentenced in the superior 
court is again one in four. In other words, after all the 
weeding-out which goes on in the district courts before 
sentence, three-fourths of those there considered fit only 
for sentence ultimately escape all sentence if they appeal. 
Unlike the raw material coming to the district courts, that 
coming to the superior court by appeal is not unwinnowed 
grain. Of those who do appeal, less than 3% are acquitted 
on trial by jury, and less than 6% actually are tried. The 
chart shows a mart of trade, rather than a tribunal for 
judicial re-trials. Sixty per cent of those who appeal plead 


guilty in the superior court. It is only of the remaining 40%: 


that we can presume error in the district courts, upon the some- 
what violent assumption that all cases nol-prossed ought to be 
nol-prossed, and that all cases placed on file before trial 
ought to receive that disposition. After guilt is determined, 
by plea or trial, more are placed on file than are sentenced, 
and in addition nearly as many are placed on probation. The 
dilemma is a plain one. If the sentencing habits of the 
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superior court have been right, the district courts have been 
habitually over-sentencing. If the district courts have been 
right, the superior court has been habitually under-sentenc- 
ing. Only public opinion can solve the dilemma. 

The data for a qualitative analysis of the disposition of 
appealed cases are not so extended, the only published report 
being that of the Commission on the Suffolk Inferior Courts, 
in 1912. Considering, however, the way in which a given 
court will repeat its own record year after year, even the 
brief period there reported is a fairly reliable index. A 
tabulation of a year’s work showed that in Suffolk County, 
out of a total of 1058 appealed cases in which a fine was im- 
posed in the district court, but 179 received any sentence in 
the superior court. Of that 179, 98 received the same sen- 
tence, 5 received an increased, but 72 a decreased sentence, 
while four sentences of fine below were changed to im- 
prisonment above. On the other hand, of 1342 imprison- 
ment sentences in the district courts, 853 defendants re- 
ceived no sentence above, and of the remaining 489 sen- 
tences, 64 were changed to fine, 28 were increased, but 93 
were decreased, and 304 remained unchanged. Alterations 
in disposition are distributed pretty evenly among the eight 
district courts of Suffolk County, in proportion to their 
quota of appeals. 

The basic reason in law for allowing an appeal in any 
case is to meet the constitutional requirement of trial by 
jury. In so far as an appeal is taken for that purpose, there 
ean be no criticism. But the exceedingly small number of 
re-trials and the fact that in 609% of appealed cases guilt is 
admitted, force the conclusion, which accords with the actual 
experience of all district judges, that in the vast majority of 
eases the appeal is not to get a jury trial, but to escape a 
sentence. This is entirely natural, from the standpoint of 
the culprit, but is it a wise system from the standpoint of 
the public? 

On economic grounds, it seems indefensible, unless one is 
prepared to urge some reason why a small case, such as 
simple assault, should engage the successive attention of two 
courts, but a murder or robbery of but one. Yet the cases in 
the district court which are inevitably headed for an appeal 
include the bulk of those which consume the great time and 








effort of the district courts. They are usually represented 
by counsel, and the plea is generally ‘‘not guilty’’, that being 
the more advantageous basis for a trade after appeal. This 
involves continuances ‘‘to prepare for trial’’ (often a 
euphemism for collection of a retainer), further attendance 
of witnesses at public expense, further inroads upon the out- 
side duties of the police, and finally the time of the trial, 
unless after continuances of varying number the defendant 
when brought to bay, adopts the growing habit of ‘‘admitting 
a finding’. The cost of maintenance of the seventy-odd 
district courts of the state runs into the millions and at 
least half of that represents expenditure for time spent in 
utterly inconsequential effort. 

The objections on grounds of policy to the present system 
are even graver. The district courts, after all is said and 
done, are our first line of defence against crime. But they 
instil no fear in the mind of the deliberate criminal. For 
him, such a court is only one additional hurdle, which the 
prosecution must clear, or stumble upon to his advantage. 
If he loses —the words ‘‘I appeal’’ give him a new start. 
Why then should he fear justice in that quarter, and what 
respect can he, his friends, or the public have for such an 
impotent tribunal? 

No less important is the effect of the present system upon 
the district court itself. Is it any more than everyday ex- 
perience that responsibility breeds care, and that lack of 
responsibility breeds the opposite of care? We cannot avoid 
the lesson taught by the change in civil procedure in the 
municipal court of Boston. Since the old system of appeal 
after finding in civil cases gave way to the present system of 
removal for jury trial before trial, there has been infinitely 
greater care in civil trials. There is incentive to good work 
now, and the painstaking judge can take pride in good work. 
There is not much incentive to good work if one knows in 
advance that a right judgment, rightly reached, is to be un- 
done as soon as rendered, and no reasons given. 

It is well to keep in mind that our system of general 
appeals is a relic of the justice of the peace system, now 
practically obsolete. The reasons which led to its adoption 
are largely non-existent, and the general appeal is fast pass- 
ing out of our law. So far as it effects a revision of sen- 
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tence, it is debatable whether it is today the best means to 
that end. And conceding the fallibility of human justice, no 
court enjoys a monopoly of freedom therefrom. Yet we 
have not deemed it necessary, as consistency would dictate, 
to provide some means of revision of superior court sentences 
in indictment cases. 

It is clearly true that the influx of appeals can be partially 
stayed by action of the superior court and district attorneys 
which makes such appeals unprofitable. Hitherto, however, 
such departures from fixed practice have been spasmodic 
and short-lived. 

It has always seemed to the writer that an improvement 
upon the present system would be to let the defendant say, 
upon pleading not guilty, whether he desired trial by jury or 
not, and if he chose trial by jury, to send him to the jury 
court without further ado, abolishing the general appeal 
after sentence. It is true that this may involve some pains in 
explaining his rights to an ignorant defendant, but it takes 
no greater intelligence to comprehend an offered choice be- 
fore trial between jury and non-jury trial, than to compre- 
hend the right of appeal after conviction. Neither one is 
as complicated as the daily offer of a non-appealable sus- 
pended sentence. 

No one can pretend to foretell with certainty how such a 
change would operate to distribute the work between the 
district and superior courts. Much would depend on the 

relative severity of sentences. But again the experience 
with election before trial in civil suits is worth remembering. 
Before the change from the appeal system, 10% of all entries 
in the Boston municipal court, 40% of all its findings, were 
appealed. It was predicted that all cases would flock to the 
superior court after the change. But year in and year out, 
since the change was made in 1912, the percentage of re- 
movals to the superior court for jury trial has remained 
constant at 3% of entries. That liberty rather than money 
may be at stake in criminal cases might result in a larger 
percentage of removals than in civil cases, but there is still a 
respectable margin of safety. 

It is probable, however, that the suggested change would 
operate much to the relief of the superior court. It appears 

from chart 8, that the great numerical gain in criminal en- 








tries in that court has come from the group of offences 
against public order. But it is in the two other classes that 
indictment cases almost invariably fall. In that of offences 
against the person are classed murder and manslaughter, 
felonious assaults, rape, robbery and conspiracy. In that of 
offences against property, in addition to larcenies, are arson, 
breaking and entering, and burglary. But offences against 
public order come almost wholly from the district courts. 
Very many of those offences admit only of a fine. In many 
more, Where an alternative sentence is permissible, practice 
holds largely to fine. The probability of an initial choice of 
removal in the great bulk of these cases is relatively small. 
The large classes in this group are drunkenness, vagrancy, 
offences against chastity, non-support, violation of liquor 
laws, gaming, violation of motor vehicle and traffic laws, and 
of city ordinances. Call for a jury trial in such cases should 
be rare. Revision of sentence is not for these an urgent 
necessity. Yet the total number of appeals bulks large 
enough to clog the superior court, hindering more important 
eases. As long as the system allows the double chance, con- 
victed defendants will use it. It seems better to change the 
system than indulge in periodical house-cleanings, such as 
that now going on. At bottom the present practice as to 
such cases rests on the proposition that revision of open 
judicial action in district courts can satisfactorily and safely 
be left to assistant district attorneys. 

The possible necessity of readjustments to meet unex- 
pected proportions in the district and superior courts is a 
small item as against the relief which must come somewhere 
as a result of the single instead of the double hearing. So 
far as the superior court is concerned, it gets the cases now 
which at the worst it would get under the plan suggested, 
and we saw at the outset that it is getting them in increas- 
ing volume. If the relief comes in the district courts, there 
is one at least in which it will be welcome, for in the three 
criminal sessions of the Boston municipal court are crowded 
24% of all the cases in the 73 district courts of the state, 
and while no fair comparison can be based on mere numbers, 
it is of interest to note that the municipal court has of 
‘*eases tried’’ six times the number of criminal trials in the 
superior court for the state, more than half of which superior 
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court trials are of appealed cases. When to the tendency 
towards careless work arising from known infinality is added 
the result of haste from over-pressure, expansion cannot go 
on indefinitely with safety. 

Apart from the saving in cost, and the release from wasted 
time and effort, the plan advocated could not fail to result in 
more speedy justice, certainly desirable whether the outcome 
be acquittal or punishment. 

The suggested change in method carries two requirements, 
certainly a device to correct error of law and perhaps one to 
equalize sentences. The first is at hand so far as the Boston 
court is concerned, in its appellate division, and it has this 
advantage, that the closer you can bring the means of cor- 
rection to the erring judge, the smaller the danger of repeti- 
tion of the error. Correction under the system of general 
appeal to the superior court almost never filters back. The 
same is true of sentences. Summary and speedy revision of a 
sentence by three justices of the same court is infinitely more 
effective than delayed revision by one judge of another 
tribunal. No one has ever yet proved that there is any great 
uniformity in the sentences of the superior court. 

The situation is more difficult in the other district courts of 
the state, and that is why the Judicature Commission ree- 
ommended an experimental try-out of the change in the 
Boston court. The difficulty arises from the isolation of 
these courts, something which the judges themselves fully 
recognize, and from which they have vainly sought relief. 
The judge is rare who persistently and knowingly sets his 
opinion against that of all the rest of his fellows. Extremes 
of practice and disposition arise generally from lack of 
knowledge that one is an extremist. What is needed is some 
clearing house which shall examine the returns, allocate the 
extremes of variation and report them back—a very fit labor 
for a judicial council, for unequal justice makes for disre- 
spect for law in a major degree. 

It may be that until some better means of cohesion and 
inter-communication of the district courts outside of the 
Boston courts are found, the superior court will furnish there 
the only avenue of relief for error of law or, if deemed 
necessary, for impropriety of sentence. Even so, we can 
limit the review to the error and that is no small gain over a 








general appeal which vacates all, right or wrong, and the 
right as well as the wrong. 

Action of some sort is needed. Almost without exception 
district attorneys are calling for relief from the rising tide of 
eases in the superior court. The indications are that dis- 
trict courts, more or less consciously, are reacting to the 
situation by aecepting the traditional half loaf, reducing 
publie security thereby. Better some steps that have to be 
retraced than to await complete breakdown. And the opin- 
ion is ventured that the chief opposition to the change ad- 
vocated will come from the beneficiaries of the present sys- 
tem. The main urge to an appeal today is not so much a 
sense of injustice suffered as the existence of another and 
better chance ahead. But, again, why two chances in small 


. of . ) 
cases, one in large? 














































THE DISTRICT COURTS OF MASSACHUSETTS. 


(Extract from an address of Hon. Henry T. Lummus of the 
superior court, before the Essex County Bar Association, 
June, 1922.) 

For years we have heard that the district courts are most 
important, that they can be the strength or the weakness of 
our judicial system, and that in them many thousands of our 
people, particularly the foreign born, gain their only view of 
the justice and judicial power of the Commonwealth. 

All this is true; and if the people find that justice unequal 
or uneven, or that power weak and liable to be halted and 
rendered impotent at the will of any litigant, many of 
them will infer that the laws of the Commonwealth are not 
entitled to obedience or respect. 

Yet for many years we have been proceeding in Massa- 
chusetts, as though all this had no practical importance and 
required no action. 

During all the time that we have heard the importance of 
the district courts discussed, we have heard much about : 
their infirmities. Some complaints have been only the natural 
result of the presence on the bench, day after day, of the 
same man; of the tendency of human nature to condemn a 
judge when he decides against us while declaring that he 
did only what he was compelled to do when he decides in our 
favor; and of the inability of any judge to gratify in crimi- 
nal eases the curiously contradictory popular desires for 
merey, on the one hand, and for rigorous enforcement of 
the law—where one’s own family or friends are not in- 
volved—on the other. But there has been some basis for 
some of the complaints. 

Most of the faults of our district courts can be traced to 
two things—first, their want of power and responsibility, 
and, second, their isolation from each other. 

Few men, whether lawyers or laymen, will respect a 
court that has no power. Contempt for weakness is deeply 
ingrained in human nature. How often do lawyers tell igno- 
rant foreign clients that the decision of the district court is of 











no consequence and entitled to no respect! What do you 
suppose is the effect of such thoughtless words upon the 
minds of such clients? 

It is hard for a court without real power to respect itself. 
What good woodsman could remain such long, if set to 
pounding on a tree with the head of the axe? What sculptor 
could do good work if any passerby should be entitled by 
law to throw the statue into the harbor? Power and re- 
sponsibility breed caution, judgment, sanity and efficiency ; 
the want of power and responsibility produces the opposite 
effects. 

The district courts are now the sole heirs of an absurd 
system of double trials of questions of fact, once so universal 
in Massachusetts that the losing party in a jury trial pre- 
sided over by the full bench of the Supreme Judicial Court 
was entitled by law to a new trial by another jury before 
the same court. 

A vicious cirele has been created, by which incompetent 
men have been deemed worthy of district court judgeships be- 
-ause they carry little power, and then district courts have been 
denied more power because of the incompetence of some of 
the judges ;—a kind of reasoning which, if maintained, would 
forever prevent reform. 

A judge of a district court finds his decisions swept aside 
without reason, but he can never be convicted of legal error. 
He lacks responsibility as well as power. 

In view of the degenerating force of the appeal system 
upon our district judges, the wonder is that, working under 
that system, so many of them have maintained such a high 
standard of public service. 

The second evil to be noticed in the district court system is 
the isolation of the courts from each other. 

A judge sitting in one place, without opportunity to 
observe what more able and progressive judges are doing, is 
likely to adopt parochial practices, often inherited from his 
predecessors—such as the mechanical sentencing of drunk- 
ards according to a schedule based upon the number of 
offences within the year, without regard to industry, manner 
of life or periods of sobriety. In my opinion a sentence of 
imprisonment for drunkenness, whether suspended or not, 
should never exceed seven, ten, fifteen, or, at the utmost, 
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twenty days, except in the case of a defendant who is habit- 
ually drunken, idle or disorderly and is fit for the State 
Farm, or for extended hospital treatment. Another unwise 
practice is the crusading against some particular kind of 
offenders, like violators of the liquor law, by means of jail 
sentences for first offenees, invariably appealed and impos- 
sible to sustain in the superior court without congesting the 
list so that no other business can be done. Everybody 
knows—ineluding the judge taking such action—that a dis- 
trict court so acting is not doing its work as a part of our 
judicial system, but is merely unloading its work upon the 
superior court with a virtuous but meaningless gesture of 
enforcement of the law. Any notion that such action strikes 
terror into the hearts of wrongdoers, is a delusion; it only 
brings our criminal justice into disrepute. 

A local judge who does not take pains to learn the best 
practices in other courts, may unconsciously begin to look 
for advice and interchange of ideas to his clerk, or the chief 
of police, or some local reformers, all of whom he ought to 
keep at arm’s length so far as the disposition of cases is 
eoneerned. The loss of judicial independence is easy; the 
consequences are deplorable. 

There is reason to believe that many of the evils of our 
district court system will be remedied by the act recently 
approved by His Excellency the Governor (St. 1922 ¢. 532), 
which abolishes civil appeals from district courts, establishes 
appellate divisions for the review of questions of law in civil 
cases, and creates an administrative committee of judges to 
improve and make more uniform the practices and methods 
of the various courts. I believe that this act marks the be- 
ginning of a period of new usefulness, dignity and vigor for 
our district courts. 

The act makes no change in the law as to criminal eases, 
in which the district courts are especially important. They 
form the main line of defence of the community against 
criminals; the superior court is no adequate substitute for 
them. 

The system of criminal appeals was designed for a small, 
homogeneous population, largely rural, with a simple civili- 
zation, and only the elementary common law crimes. It is 
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not too much to say that it has broken down under the 
strain imposed upon it by our large, mixed urban population, 
and our numerous and varied crimes. 

At no distant day criminal appeals will have to be abol- 
ished, and a system substituted by which a defendant sub- 
mitting to trial in a district court must abide by the decision, 
subject to the correction of errors of law and to the summary 
revision of sentences thought to be excessive. 

In the meantime our task is to do what we can with the 
present obsolete machinery. 

The appeal in criminal eases, instead of being, as originally 
intended, a mode of review of findings and sentences hon- 
estly believed to be wrong, has been converted into a means 
of clogging the docket of the superior court with cases 
awaiting jury trial in the brief sittings provided, until in 
sheer desperation district attorneys and judges have some- 
times disposed of cases upon terms dictated by criminal 
defendants. 

Through weak submission to such dictation, several inde- 
fensible notions have sprung up. One is, that a defendant is 
entitled to know the ultimate disposition of his ease before he 
pleads guilty—that the sovereign state should permit him to 
impose conditions as to its judicial action. Another is, that 
the court is bound to abdicate its duty to determine the sen- 
tence, whenever the district attorney and the defendant are 
agreed. <A third notion is, that the real question to be 
decided on appeal is the amount of deduction from the dis- 
trict court sentence, the defendant holding a virtual policy 
of insurance against the imposition of any greater penalty ; 
the district court sentence, though annulled for every other 
purpose, is deemed sacred as fixing the maximum. 

If any greater penalty is imposed on appeal, the ery is 
‘raised that a defendant should not be penalized for exer- 
cising his right—usually misdesecribed as a constitutional 
right—of appeal. If that ery meant that a defendant, no 
matter how or why he delays conviction and sentence, should 
not be given more than a reasonable sentence for his crime, 
it would suggest a sound doctrine. 

But that is not the meaning intended. The proposition im- 
plied in that ery is, that there should be no difference in 
penalty between one man who confessed his guilt, possibly 
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expressed his contrition, and aceepted his penalty in the dis- 
trict court, and another man—guilty as he must be deemed to 
be else he would not be before the superior court for sentence— 
who has fought and delayed to the bitter end, and has cost 
the public valuable time and hundreds of dollars before jus- 
tice could overtake him. 

Such a proposition seems self-evidently absurd. It runs 
contrary to the customs of the profession for generations. 
The right of appeal is surely no more sacred than the right of 
an indicted defendant to be tried by a jury; yet from time 
immemorial defendants who turn state’s evidence, or plead 
guilty when arraigned, have claimed and received more 
clemency than those who fight to the last ditch. Everyone 
knows that criminal sittings cannot be run, in practice, on 
any other theory. Recently in a criminal sitting of fifteen 
court days I found four hundred eases, most of them arising 
on appeal, on the list for jury trial. Possibly there was time 
to try thirty cases—not more. Ninety per cent of criminal 
defendants in the superior court, if not more, are unquestion- 
ably guilty. So long as every defendant, even in the smallest 
case, has a constitutional right to trial by jury, there are 
only two ways of disposing of any considerable volume of 
criminal business—a tremendous enlargement of judicial and 
legal machinery, or some means of inducing the great 
mass of criminal defendants, in fact guilty, to waive their 
technical rights and to plead guilty. Practically, unless de- 
fendants are prevented from gaining any assurance that 
their cases will not be reached for trial during the sitting, 
and the court, without descending to trading with defend- 
ants, nevertheless brings home to them the advantage of 
pleading guilty instead of being found guilty, the court and 
the public who maintain it will inevitably be swamped by 
ever-increasing arrearages of untried cases. If those who 
plead guilty after appeal are entitled to special clemency, 
how much more are those who surrender in the district 
courts, and never come before the superior court at all! It 
would be amusing, were it not serious, to hear the extremely 
practical defendants and their attorneys, who have so long 
abused and prostituted the right of appeal, attempt to fore- 
stall the only remedy now available by invoking a refined 
but specious abstract theory. 
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The short answer to the ery just discussed is, that for 
every particular criminal case there is a belt or stratum of 
possible penalties on conviction, within which no sentence 
can be called unreasonable. A guilty defendant who causes 
the public much effort and expense to convict him cannot 
complain if he finds his sentence proportionately close to the 
upper limits of what is reasonable. 

For years the district courts, generally speaking, have 
been the tribunals in which are imposed striking though in- 
effective sentences, in the hope of intimidating criminals; 
while the superior court has been the tribunal in which, 
partly from a desire to show mercy and to commit no excess, 
and partly from the necessity of getting through its busi- 
ness, those sentences have been cut down. 

To my mind, these functions should be pretty nearly re- 
versed. Both the superior court and the district courts 
should act as parts of an integrated system, with a clear view 
of the practical possibilities open to them and of the prac- 
tical consequences of their action. The district courts should 
strive by the exercise of leniency wherever possible, by tem- 
perance and moderation in sentences, by the discreet use of 
reasonable suspended sentences of imprisonment and by liber- 
ality in giving time for the payment of fines, to make 
final disposition of criminal cases brought before them and to 
give no man any reasonable cause to appeal. The superior court 
should remember that it sees on appeal only the residuum 
of a vast amount of criminal business, most of which is dealt 
with leniently in the district courts, and that undue leniency 
in the superior court invites unjustified appeals. 

In so far as the district courts adopt the policy just ad- 
vocated, of giving no reasonable justification for appeal, I 
think the normal and wholly logical result of conviction on 
appeal should be the increase, rather than the reduction or 
mere affirmance, of the sentence below. The administration 
of justice is a practical problem, the cost of criminal appeals 
falls heavily upon the law-abiding citizen, and there is no 
reason why guilty defendants should play the game without 
risk, 











USING EVIDENCE OBTAINED BY ILLEGAL SEARCH 
AND SEIZURE 


Since ADOPTION OF CONSTITUTIONAL PROHIBITION THE FouRTH 
AMENDMENT HAs SUDDENLY COME INTO WIDE AND FRE- 
QUENT RELATION TO LAW ENFORCEMENT—CONSIDERATION 
or Irs RECENT DEVELOPMENTS. , 

By JOHN H. WIGMORE 
(Reprinted by permission from the American Bar Association 
Journal for August, 1922) 

Until recent years, the usual classes of persons who have 
occasion to invoke the Fourth Amendment to the Federal Con- 
stitution, in order to obstruct proof of their guilt, seem to have 
been forgers, panderers, gunmen, get-rich-quick schemers, 
fraudulent bankrupts, and the like; and they are, of course, 
limited in number. But since the date of the Eighteenth 
Amendment and its enforcement, a potential field of vast 
extent has been added; for the proof of almost all varieties 
of offense against the liquor laws involves production of the 
liquor itself, and the liquor is usually and naturally found by 
search and taken in flagrante delicto. Hence, the Fourth 
Amendment in its bearing on proof of crime has now suddenly 
come into wide and frequent relation to law enforcement, and 
is of interest to a wider cirele, including many not ordinarily 
deemed ‘‘ undesirable citizens.’’ A consideration of its recent 
developments will be timely. 

A. Documents, Chattels, Testimony, obtained by Illegal 
Search or Removal; General Principle. Necessity does not re- 
quire, and the spirit of our law does forbid, the attempt to do 
justice incidentally and to enforee penalties by indirect 
methods. An employer may perhaps suitably interrupt the 
course of his business to deliver a homily to his office-boy on 
the evils of gambling or the rewards of industry. But a 
judge does not hold court in a street-car to do summary 
justice upon a fellow-passenger who fraudulently evades pay- 
ment of his fare; and, upon the same principle, he does not 
attempt, in the course of a specifie litigation, to investigate and 
punish all offences which incidentally cross the path of that 
litigation. Such a practice might be consistent with the 
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primitive system of justice under an Arabian sheikh; but it 
does not comport with our own system of law. It offends, in 
the first place, by trying a violation of law without that due 
complaint and process which are indispensable for its correct 
investigation. It offends, in the next place, by interrupting, 
delaying, and confusing the investigation in hand, for the 
sake of a matter which is not a part of it. It offends, further, 
in that it does this unnecessarily and gratuitously; for since 
the persons injured by the supposed offense have not chosen to 
seek redress or punishment directly and immediately, at the 
right time and by the proper process, there is clearly no call 
to attend to their complaints in this indirect and tardy man- 
ner. The judicial rules of Evidence were never meant to be 
an indirect process of punishment. It is not only anomalous 
té distort them to that end, but it is improper (in the absence 
of express statute) to enlarge the fixed penalty of the law, 
that of fine or imprisonment, by adding to it the forfeiture of 
some civil right through loss of the means of proving it. The 
illegality is by no means condoned; it is merely ignored. 

For these reasons, it has long been established that the 
admissibility of evidence is not affected by the illegality of the 
means through which the party has been enabled to obtain 
the evidence. (Footnote 1.) 


1An extended footnote cites apparently all the English, Canadian and American State 
Court decisions on the subject, including those in which the view of the court has 


changed. Massachusetts cases are cited as follows: 


Massachusetts: 1838, Faunce v. Gray, 21 Pick. 243, 246 (deposition of defend- 
ant, taken “in perpetuam,’’ admitted, regardless whether it has been “unfairly ob- 
tained’ by a ‘‘perversion and abuse”’ of the statutory process); 1841, Com. v. Dana, 
2 Metc. 329 (quoted supra); 1850, Com. v. Certain Lottery Tickets, 5 Cush. 369, 
374 (approving Com. v. Dana); 1862, Com. v. Certain Intox. Liquors, 4 All. 593, 
600 (officer’s misconduct in executing process does not exclude his testimony based 
on knowledge thus obtained); 1872, Com. v. Welsh, 110 Mass. 359 (similar); 1882, 
Com. v. Taylor, 132 id. 261 (similar, for a medical officer making an unauthorized 
autopsy); 1885, Com. v. Henderson, 140 id. 303, 5 N. E. 832 (like Com. v. Welsh); 
1889, Com. v. Keenan, 148 id. 470, 472, 20 N. E. 101 (similar); 1892, Com. v. 
Ryan, 157 id. 403, 405, 32 N. E. 349 (ballots admitted, irrespective of the process 
of obtaining them); 1893, Com. v. Tibbetts, ib. 519, 521, 32 N. E. 910 (letters 
obtained by search under warrant for search of husband’s premises for liquor); 1893, 
Com. v. Hurley, 158 id. 159, 33 N. E. 342 (police officers unlawfully arresting, 
allowed to testify to what they found); 1893, Com. v. Byrnes, ib. 172, 174, 33 N. E. 
343 (butter-sample, admitted, irrespective of the legality of obtaining it); 1894, 
Com. v. Brelsford, 161 id. 61, 36 N. E. 677 (like Com. v. Welsh); 1895, Com. v. 
Welch, 163 id. 373, 40 N. E. 103 (unlawful search of the person for liquor); 1895, 
Com. v. Acton, 165 id. 11, 42 N. E. 329 (illegal search for liquor by officers); 
1896, Com. v. Smith, 166 id. 370, 44 N. E. 503 (unlawfully seizing gaming imple- 
ments); 1905, Com. v. Tucker, 189 Mass. 457, 76 N. E. 127 (officers obtaining a 
knife, by a trespass and search of the defendant’s house; admitted). 
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1841, WiLpE, J., in Com. v. Dana, 2 Mete. 329: ‘* Admitting 
that the lottery tickets and materials were illegally seized, still 
this is no legal objection to the admission of them in evidence. 
If the search warrant were illegal, or if the officer serving the 
warrant exceeded his authority, the party on whose complaint 
the warrant issued, or the officer, would be responsible for 
the wrong done. But this is no good reason for excluding the 
papers seized, as evidence, if they were pertinent to the issue, 
as they unquestionably were. When papers are offered in 
evidence the Court can take no notice how they were obtained, 
—whether lawfully or unlawfully,—nor would they form a 
collateral issue to determine that question.’’ 

1875, ScHOFIELD, J., in Stevison v. Earnest, 80 Ill. 513, 518: 
‘*It is contemplated, and such ought ever to be the fact, that 
the records of Courts remain permanently in the places as- 
signed by the law for their custody. It does not logically 
follow, however, that the records, being obtained, cannot be 
used as instruments of evidence; for the mere fact of [ille- 
gally| obtaining them does not change that which is written 
in them. . . . Suppose the presence of a witness to have 
been procured by fraud or violence, while the party thus pro- 
curing the attendance of the witness would be liable to severe 
punishment, surely that could not be urged against the com- 
petency of the witness. If he could not, why shall a record, 
although illegally taken from its proper place of custody and 
brought before the Court, but otherwise free from suspicion, 
be held incompetent ?’’ 

1897, Lumpkin, P. J., in Williams v. State, 100 Ga. 511, 28 
S. E. 624: ‘‘As we understand it, the main, if not the sole, 
purpose of our constitutional inhibitions against unreasonable 
searches and seizures, was to place a salutary restriction upon 
the powers of government. That is to say, we believe the 
framers of the constitutions of the United States and of this 
and other States merely sought to provide against any attempt, 
by legislation or otherwise, to authorize, justify, or declare 
lawful, any unreasonable search or seizure. This wise restric- 
tion was intended to operate upon legislative bodies, so as to 
render ineffectual any effort to legalize by statute what the 
people expressly stipulated could in no event be made lawful; 
upon executives, so that no law violative of this constitutional 
inhibition should ever be enforced; and upon the judiciary, 
so as to render it the duty of the Courts to denounce as unlaw- 
ful every unreasonable search and seizure, whether confessedly 
without any color of authority, or sought to be justified under 
the guise of legislative sanction. For the misconduct of private 
persons, acting upon their individual responsibility, and of 
their own volition, surely none of the three divisions of govern- 
ment is responsible. If an official, or a mere petty agent of the 
State, exceeds or abuses the authority with which he is clothed. 
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he is to be deemed as acting, not for the State, but for himself 
only ; and therefore he alone, and not the State, should be held 
accountable for his acts. If the constitutional rights of a 
citizen are invaded by a mere individual, the most that any 
branch of government can do is to afford the citizen such re- 
dress as is possible, and bring the wrongdoer to account for 
his unlawful conduct. . . . Whether or not prohibiting 
the Courts from receiving evidence of this character would 
have any practical and salutary effect in discouraging unreas- 
onable searches and seizures, and thus tend towards the preser- 
vation of the citizen’s constitutional right to immunity there- 
from, is a matter for legislative determination. ’’ 


B. Modern Federal Doctrine of Boyd v. U.S. and Weeks v. 
U. S. The foregoing doctrine was never doubted until the 
appearance of the ill-starred majority opinion of Boyd v. 
United States, in 1885, which has exercised unhealthy influ- 
ence upon subsequent judicial opinion in many states. That 
opinion, thoroughly incorrect in its historical assertions, and 
traveling outside the question at issue, advanced two fallacious 
conclusions, viz.: first, that the Fourth Amendment to the 
Constitution (prohibiting unreasonable search and seizure) 
was so related to the Fifth Amendment (prohibiting compul- 
sory self-incrimination) that the Fifth Amendment could be 
invoked by an accused to withhold from surrender documents 
sought by even a lawful official search; and secondly, that 
documents obtained by unlawful official search could be ex- 
cluded from evidence, as a consequence of the Fourth Amend- 
ment. 

The first of these fallacies was soon afterwards fully re- 
pudiated in the court of origin; the subject is too large to be 
here further considered. 

The second fallacy is of course in direct contradiction to 
the fundamental principle here under consideration; and re- 
mains to be noticed. 

1. The progress of this doctrine of Boyd v. United States 
was as follows: (2 


(a) The Boyd Case remained un- 
questioned in its own Court for twenty years; meantime re- 
ceiving frequent disfavor in the State Courts (ante, §2183). 
(b) Then in Adams v. New York, in 1904, it was virtually 
repudiated in the Federal Supreme Court, and the orthodox 
precedents recorded in the State Courts (cited above) were 
expressly approved. (c) Next, after another twenty years, 
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in 1914—tthis time moved, not by erroneous history, but by 
misplaced sentimentality—-the Federal Supreme Court, in 
Weeks v. United States, reverted to the original doctrine of 
the Boyd Case, but with a condition, viz., that the illegality 
of the search and seizure should first have been directly liti- 
gated and established by a motion, made before trial, for the 
return of the things seized; so that, after such a motion, and 
then only, the illegality would be noticed in the main trial and 
the evidence thus obtained would be excluded. (d) Subse- 
quent rulings attempted to work out this doctrine con- 
sistently. (Footnote 2.) 

Meanwhile, the heretical influence of Weeks v. United States 
spread, and evoked a contagion of sentimentality in some of 
the State Courts, inducing them to break loose from long- 
settled fundamentals. 

In this last period, much of the effect may be ascribed to 
the temporary recrudescence of individualistic sentimentality 
for freedom of speech and conscience, stimulated by the stern 
repressive war-measures against treason, disloyalty and 
anarchy, in the years 1917-1919. In a certain type of mind, it 
was impossible to realize the vital necessity of temporarily sub- 
ordinating the exercise of ordinary civie freedom during a 
bloody struggle for national safety and existence. In resis- 
tance to these war-measures, it was natural for the misguided 
pacifistie or semi-pro-German interests to invoke the protee- 
tion of the Fourth Amendment. Thus invoked and made 
prominent, all its ancient prestige was revived and sentiment- 
ally misapplied. In such a situation, the forces of criminality, 
fraud, anarchy, and law-evasion perceived the advantage and 
made vigorous use of it. Sinee the enactment of the Eight- 
eenth Amendment and its auxiliary legislation, a new and 
popular oceasion has been afforded for the misplaced invoca- 
tion of this principle ; and the judicial excesses of many Courts 
in sanctioning its use give an impression of maudlin complai- 
sance which would be ludicrous if it were not so dangerous to 
the general respect for law and order in the community. 

No doubt a stage of saturation must be reached before this 
period of misuse of the Fourth Amendment will come to a 
close. 





2An extended footnote cites the Federal cases covering all the periods mentioned in the 
text. 
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2. As to the legal theory of Weeks v. United States, there 
seems to be little support for it,—assuming at least the funda- 
mental principle of par. A, above is accepted. 

(a) The opinion in Weeks v. United States seeks to dis- 
tinguish the above established principle as merely requiring 
‘*that a collateral issue will not be raised to ascertain the 
source from which testimony competent in a criminal ease 
comes,’ while in the Weeks case the defendant made a formal 
motion before trial for the return of the seized documents. 
But this is an unsound use of the term ‘‘collateral’’. That 
term signifies ‘‘not relating to the main issue’’, and is applied 
to a class of facts. Now a defendant cannot turn a collateral 
fact into a material fact by merely making a formal motion 
before trial, instead of waiting till the offer of evidence. Sup- 
pose, in this lottery charge, he has made a motion that (say) 
the results of the last municipal lottery in Naples be sent for, 
to be laid before the Jury; that would not turn the obviously 
collateral fact into a material fact. The point is that the fact 
of illegality of method in obtaining evidential materials is a 
collateral fact to the main issue; and all the motions in the 
world will not make it anything else. 

(b) Looking still deeper, the mainstay of the special doce- 
trine of Weeks v. United States is that the party whose docu- 
ments were obtained by illegal search has a right to obtain 
their return by motion before trial. But no such consequence is 
implied in the Fourth Amendment. The object of the amend- 
ment was to proteet the citizen from domestic disturbance 
by the disorderly intrusion of irresponsible administrative 
officials. It- expressly forbids such official misconduct, and 
it implies both a civil action by the citizen thus disturbed and 
a process of criminal contempt against the offending officials. 
But it implies nothing at all as to the nature of the documents 
or chattels possessed by the citizen, and they may be treason- 
able, criminal, wicked, harmless, or meritorious, so far as the 
Amendment’s tenor is concerned. And when the citizen sets 
up a right to a remedial process for their return, certainly 
the merits of the articles themselves must come into issue. If 
the officials, illegally searching, came across an infernal ma- 
chine, planned for the city’s destruction, and impounded it, 
shall we say that the diabolical owner of it may appear in 
court, brazenly demand process for its return, and be supinely 
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accorded by the Court a writ of restitution, with perhaps an 
apology for the ‘‘outrage’’? Such is the logical consequence 
of the doctrine of Weeks v. U. 8., unless the right to return 
be dependent on the merits of the document or chattel as being 
instruments of crime or not. Yet no such issue is permitted 
by the doctrine of Weeks v. United States.—The truth is that 
the doctrine in question is illogical, and that the citizen has no 
right to claim a return of the articles taken unless their 
criminal or innocent nature be first determined ; but as that is 
part of the very issue in the main charge, it cannot be deter- 
mined in advance; so that the doctrine leads to impracticable 
results. 

3. But the essential fallacy of Weeks v. United States and 
its successors is that it virtually creates a novel exception, 
where the Fourth Amendment is involved, to the fundamental 
principle (ante, §2183) that an illegality in the mode of pro- 
curing evidence is no ground for excluding it. The doctrine 
of such an exception rests on a reverence for the Fourth 
Amendment so deep and cogent that its violation will be taken 
notice of, at any cost of other justice, and even in the most 
indirect way. 

The following opinion contains the most that can be said 
from this point of view: 


1920, Carro., C. J., in Gorman v. Com.,—Ky.—,224 S. W. 
860: ‘‘It stands admitted that the evidence offered on the trial, 
and to the introduction of which objection was then made, 
was obtained in an unlawful way by a county officer charged 
with the duty of giving complete obedience to the Constitution 
and laws of the State. This officer, in violation of the Consti- 
tution and in disregard of the statute pointing out the way in 
which premises might be searched, took the law into his own 
hands, invaded the premises of and went into the buildings of 
the suspected offender, and without asking or obtaining his 
consent proceeded to and did seareh for and find the liquor 
that was seized. On these facts the question presented is: 
Will courts, established to administer justice and enforee the 
laws of the State receive, over the objection of the accused, 
evidence offered by the prosecution that was admittedly ob- 
tained by a public officer in deliberate disregard of law for 
the purpose of securing the conviction of an alleged offender? 
In other words, will Courts authorize and encourage public 
officers to violate the law, and close their eyes to methods that 
must inevitably, bring the law into disrepute, in order 
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that an accused may be found guilty? Will a high Court 
of the State say in effect to one of its officers that the 
Constitution of the State prohibits a search of the premises 
of a person without a search warrant, but if you ean obtain 
evidence against the accused by so doing you may go to his 
premises, break open the doors of his house, and seareh it in 
his absence, or over his protest, if present, and this Court will 
permit the evidence so secured to go to the jury to secure his 
conviction ? 

‘It seems to us that a practice like this would do infinitely 
more harm than good in the administration of justice; that it 
would surely create in the minds of the people the belief that 
Courts had no respect for the Constitution or laws, when re- 
spect interfered with the ends desired to be accomplished. We 
cannot give our approval to a practice like this. It is much 
better that a guilty individual should escape punishment than 
that a Court of justice should put aside a vital fundamental 
principle of the law in order to secure his conviction. In the 
exercise of their great powers, Courts have no higher duty to 
perform than those involving the protection of the citizen in 
the civil rights guaranteed to him by the Constitution, and 
if at any time the protection of these rights should delay, or 
even defeat, the ends of justice in the particular case, it is 
better for the public good that. this should happen than that a 
ereat constitutional mandate should be nullified. It is trifling 
with the importance of the question to say, as some courts have 
said that the injured party has his cause of action against the 
officer, and this should be sufficient satisfaction. Perhaps, so 
far as the rights of the individual are concerned, this might 
answer; but it does not meet the demands of the law-abiding 
public, who are more interested in the preservation of funda- 
mental principles than they are in the punishment of some 
petty offender.’’ 


All this is misguided sentimentality. For the sake of in- 
directly and contingently protecting the Fourth Amendment, 
a Court appears indifferent to what is the direct and immediate 
result, viz., of making Justice inefficient, and of coddling the 
criminal classes of the population. It puts Supreme Courts 
in the position of assisting to undermine the foundations of 
the very institutions they are set there to protect. It regards 
the over-zealous officer of the law as a greater danger to the 
community than the unpunished murderer or embezzler or 
panderer. 

Among the best judicial expositions of the orthodox view, 
the following stands out: 
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1922, Baker, J., in U. 8S. v. Snyder, D. C. W. D. W. Va., 
278 Fed. 650 (the accused had been arrested without a war- 
rant, on sight of bulging pockets as he stood on the street 
corner, and liquor was found in his pockets): ‘‘The Fourth 
Amendment to the Constitution contains no prohibition 
against arrest, search, or seizure without a warrant. That 
was left under the rules of common law. The amendment 
provides not that no arrest, search, or seizure should be made 
without a warrant, but prescribes that there shall be no un- 
reasonable search and seizure; in other words, that the people 
shall be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures; not against all 
searches and seizures, but simply against unreasonable searches 
and seizures. And this brings us to the question: In what 
cases may arrests, searches, and seizures be made without a 
warrant, under the principles of the common law and statu- 
tory law prevailing in this country? . . . It ean be said 
to be the Common law of the states, or the common law of 
the great majority of the states, in the Union, that a peace 
officer, a prohibition officer, has the right to arrest a criminal 
oftender caught in the act of committing the crime; and when 
he arrests him, if he captures him with conterfeit coin, if he 
catches him with smuggled goods, if he catches him with stolen 
articles, if he catches him with liquor under the Prohibition 
Law, he has the right not only to arrest him without a war- 
rant, but to search him and to retain the wet goods as evi- 
dence against him. . . . To hold that no eriminal ean in 
any case be arrested and searched for the evidence and tokens 
of his crime without a warrant, would be to leave society, to a 
large extent, at the merey of the shrewdest, the most expert, 
and the most depraved of criminals, facilitating their escape 
in many instances.”’ 

1922, SLoaneE, J., in People v. Mayer,—Cal.—, 205 Pace. 435 
(articles found under an invalid search-warrant on a charge 
of larceny had erroneously denied to be returned and were 
afterwards used in evidence) : 

‘Without at all minimizing the gravity of such offense, or 
the sacredness of the right of every citizen to secure in his 
person, home, and property from any unlawful invasion by the 
state, it does not follow that the subsequent detention and in- 
troduction in evidence of the property thus wrongfully taken 
constituted error on the trial of the appellant. The tres- 
pass committed in the wrongful seizure of these personal 
effects by unauthorized officers, and the subsequent use of the 
same in evidence on the part of the prosecution, were in legal 
effect entirely distinct transactions with no necessary or in- 
herent relation to each other. . . . No authority, so far as 
we have been able to discover, has suggested that the subse- 
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quent use of articles so taken as evidence is in itself any part 
of the unlawful invasion of such constitutional guaranty. The 
search and seizure are complete when the goods are taken and 
removed from the premises. Whether the trespasser converts 
them to his own use, destroys them, or uses them as evidence. 
or voluntarily returns them to the possession of the owner, 
he has already completed the offense against the Constitution 
when he makes the search and seizure, and it is this invasion 
of the rights of privacy and the sacredness of a man’s domicile 
with which the Constitution is concerned. ae 

‘‘('pon what theory can it be held that such proceeding 
|for the return of the articles] is an incident of the trial, in 
such a sense that the ruling thereon goes up on appeal as 
part of the record and subject to review by the appellate 
court? It seems to us rather an independent proceeding to 
enforee a civil right in no way involved in the criminal ease. 
The right of the defendant is not to exclude the incriminating 
documents from evidence, but to recover the possession of 
articles which were wrongfully taken from him. That right 
exists entirely apart from any proposed use of the property 
by the State or its agents. . . . The fallacy of the doe- 
trine contended for by appellant is in assuming that the con- 
stitutional rights of the defendant are violated by using his 
private papers as evidence against him, whereas it was the in- 
vasion of his premises and the taking of his goods that con- 
stituted the offense irrespective of what was taken or what 
use was made of it; and the law having declared that the 
articles taken are competent and admissible evidence, not- 
withstanding the unlawful search and seizure, how ean the 
circumstance that the court erred in an independent proceed- 
ing for the return of the property on defendant’s demand add 
anything to or detract from the violation of defendant’s con- 
stitutional rights in the unlawful seareh and seizure? 

‘‘The Constitution and the laws of the land are not solici- 
tous to aid persons charged with crime in their efforts to 
conceal or sequester evidence of their iniquity. From the 
necessities of the case the law countenanees many devious 
methods of procuring evidence in criminal cases. The whole 
system of espionage rests largely upon deceiving and trapping 
the wrongdoer into some involuntary disclosure of his crime. 
It dissimulates a way into his confidence; it listens at the key- 
hole and peers through the transomlight. It is not nice, but 
it is necessary in ferreting out the crimes against society which 
are always done in darkness and concealment. Thus it is that 
almost from time immemorial courts engaged in the trial of a 
criminal prosecution have accepted competent and relevant 
evidence without question, and have refused to collaterally 
investigate the source or manner of its procurement, leaving 
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the parties aggrieved to whatever direct remedies the law pro- 
vides to punish the trespasser, or recover the possession of 
goods wrongfully taken.”’ 


The doctrine of Weeks v. United States also exemplifies a 
trait of our Anglo-American judiciary peculiar to the mech- 
anical and unnatural type of justice. The natural way to do 
justice here would be to enforce the splendid and healthy 
principle of the Fourth Amendment directly, 7. e., by sending 
for the high-handed, over-zealous marshal who had searehed 
without a warrant, imposing a thirty-day imprisonment for 
his contempt of the Constitution, and then proceeding to 
affirm the sentence of the convicted criminal. But the pro- 
posed indirect and unnatural method is as follows: 

‘*Titus, you have been found guilty of conducting a lottery ; 
Flavius, you have confessedly violated the constitution. Titus 
ought to suffer imprisonment for crime, and Flavius for econ- 
tempt. But no! We shall let both go free. We shall not 
punish Flavius directly, but shall do so by reversing Titus’ 
conviction. This is our way of teaching people like Flavius 
to behave, and of teaching people like Titus to behave, and 
incidentally of securing respect for the Constitution. Our 
way of upholding the Constitution is not to strike at the man 
who breaks it, but to let off somebody else who broke some- 
thing else.’’ 

Some day, no doubt, we shall emerge from this quaint 
method of enforcing the law. At present, we see it in many 
quarters. It will be abandoned only as the judiciary rises 
into a more appropriate conception of its powers, and a less 
mechanical idea of justice. 


Note 
In the February number of this magazine, the report of the 
Committee on Law and Procedure of the Association of Jus- 
tices of the District Courts was reprinted, containing a dis- 
cussion of the subject of sear¢h and seizure from a different 
point of view. 


There is some dramatic history in connection with the con- 
stitutional provisions about search and seizure which has a 
distinctly humorous as well as a serious aspect. The tenth 
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article of the Virginia Bill of Rights of 1776, the fourteenth 
article of the Massachusetts Bill of Rights, and the fourth 
amendment to the Federal Constitution were popular ex- 
pressions of protest against the enforcement of laws which 
were commonly regarded as arbitrary and unreasonable, in 
other words, they grew out of the common opinion in colonial 
America that ‘‘smuggling’’ in violation of the unreasonable 
and obnoxious British trade restrictions was not only an 
adventurous and patriotic sport and a lucrative occupation, 
but almost an inalienable right. This view was strong in New 
England and, of course, the attention of the colonists was 
focussed on the whole matter by the dramatie argument of 
James Otis against the Writs of Assistance in the Old State 
House in Boston in 1761. 

The story leading up to the application for the writs is told 
by Professor Channing as follows: 


‘*Acts of Parliament restraining colonial navigation 
and taxing the colonies of the continent for the benefit of 
the West Indian sugar planters had been on the statute 
book for vears. The Northerners had observed whatever 
of them they liked and had attended little to the rest, ex- 
cept now and then to bribe an inquisitive governor or an 
overcurious customs collector. In 1760 William Pitt, 
finding that the continental colonists were trading with 
the French and Spanish Islands in the West Indies, east 
about for the best means to put a stop to this traffie with 
the enemy. His advisers told him that if the Sugar Act 
of 1733 were enforced, this trade must come to an end. 
This was true because this law provided a prohibitive 
duty of sixpence per gallon on all molasses brought into 
the northern colonies, except that which came from Bri- 
tish plantations. To enforce the act would deprive the 
French and Spanish planters of the means of paying for 
lumber, fish, and flour which they needed for their slaves 
and for themselves. Thereupon, Pitt ordered the provi- 
sions of the act to be enforted to the letter. 

‘“‘The Sugar Act had never been executed for two rea- 
sons. In the first place, as soon as it was passed the Bri- 
tish sugar planters discovered that what they really want- 
ed was the right to export sugar directly from the islands 
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to continental Europe. Obtaining this favor, they no 
longer needed the northern American market. In the 
second place, in the existing conditions of trade, an ade- 
quate supply of molasses for distillation into rum was 
absolutely necessary for the prosperity of New England 
and the Middle Colonies. Rum was the currency used in 
the African trade and in the fur trade, and enormous 
quantities of it were consumed at home and in other Eng- 
lish colonies. Not one quarter enough molasses was pro- 
duced in the English islands to satisfy the needs of the 
northern distillers—they must have foreign molasses or go 
out of business. In the absence of any efficient customs 
service it was not difficult to evade this law or any other. 
A false clearance might be obtained at Anguilla, or some 
other British island, or collectors, governors, and judges 
might be bribed by the payment of a small percentage of 
duty that should have been levied under the act. Even 
when the officials wished to collect the duty, they found 
it very difficult to do so where the whole population was 
against them. Ordinary search warrants were of little 
use because these were issued only upon information and 
applied only to certain specified goods in specified places. 
A writ of assistance was more efficacious because it en- 
abled the holder to search any house or ship, to break 
down doors, open trunks and boxes, and seize goods at 
will. In ease of opposition, he might call upon the civil 
authorities tor aid. These general writs had been used in 
England a long time, and a few of them had been issuéd 
in the colonies. The announcement that the Sugar Act 
was to be enforced caused more alarm at Boston than the 
taking of Fort William Henry had, three years earlier. 
There was a doubt as to the legality of the existing writs, 
and the death of the old king put an end to whatever 
virtue there was in them. The collectors applied for new 
writs, and the merchants determined to oppose their being 
granted.’’—Channing, ‘‘History of the United States”’ 
Vol. III, pp. 2-3. 


The Virginia Constitution was the first of the state consti- 
tutions with a bill of rights. It appeared in 1776 and the 
tenth section was as follows: 
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Sec. 10. That general warrants, whereby an officer or 
messenger may be commanded to search suspected places 
without evidence of a fact committed, or to seize any per- 
son or persons, not named, or whose offence is not partic- 
ularly described and supported by evidence, are grievous 
and oppressive, and ought not to be granted.’’ 


This provision obviously merely makes the issuance of gen- 
eral warrants illegal. It is narrower in its terms than the 
fourteenth article of the Massachusetts constitution which 
reads as follows: 


‘“*XIV. Every subject has a right to be secure from all 
unreasonable searches, and seizures, of his person, his 
houses, his papers, and all his possessions. All warrants, 

‘ therefore, are contrary to his right, if the cause or foun- 
dation of them be not previously supported by oath or 
affirmation, and if the order in the warrant to a civil 
officer, to make search in suspected places, or to arrest 
one or more suspected persons, or to seize their property, 
be not accompanied with a special designation of the 
persons or objects of search, arrest, or seizure: and no 
warrant ought to be issued but in eases, and with the 
formalities prescribed by the laws. 


In the Virginia Convention of 1788, in which Patrick Henry 
led the opposition to the ratification of the Federal constitu- 
tion, he objected to it because there was no bill of rights and 
‘*Excise men may come in multitudes 
: go into your cellars and rooms, and search, and ran- 
sack, and measure, everything you eat, drink and wear.”’ 
(Beveridge ‘‘Marshall,’’ Vol. I, 440). 

The fourth Federal amendment is substantially like that 
in Massachusetts though shorter; it reads: 


said that without one, 


‘ArT. IV. The right of the people to be secure in 
their persons, houses, papers and effects, against unrea- 
sonable searches and seizures, shall not be violated, and 
no warrants shall issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be 
seized.’’ 




















Now when we consider that these amendments grew out of 
the movement to protect the business of ‘‘smuggling’’ the in- 
gredients of New England rum, it is not surprising that his- 
tory should repeat itself to-day under the eighteenth amend- 
ment. The Volstead Act to-day is regarded by great numbers 
of Americans in much the same light as the British trade 
restrictions and the Stamp Act in the eighteenth century, and 
‘‘rum running’’ to-day is regarded as a reasonably legitimate 
performance just as the ‘‘molasses running’’, with rum as its 
ultimate objective, was regarded then. It is not a question 
whether it ought to be so—it may be unfortunate—but it 
certainly is so and it is a perfectly natural and inevitable 
incident of such legislation as the Volstead Act. The constitu- 
tional protest of the American people against being governed 
too much whether by a king or by legislatures or temporary 
majorities, contained in the fourth amendment since 1791, 
raises quite as serious a problem of constitutional interpreta- 
tion for the courts as does the eighteenth amendment. 


F. W. 





G. 








AN EXTRAORDINARY REVENUE RULING 
Editor Massachusetts Law Quarterly :— 


I enclose copy of a letter to White & Case of New York from 
the Deputy Commissioner of Internal Revenue as follows :— 


[copy. } 
TREASURY DEPARTMENT 
WASHINGTON 
OFFICE OF 

COMMISSIONER OF INTERNAL REVENUE 

(Letter Head.) 

JUNE 9, 1922. 

WuiteE & CASE, 
14 Wall Street, 
New York, New York. 

Sirs: Receipt is acknowledged of your letter of June 1, 
1922, requesting a ruling as to the Department’s construction 
of the following provision of Section 250 (d) of the Revenue 
of 1921: 


‘‘and the amount of any such taxes due under any return 
made under this Act for prior taxable years or under 
prior income excess profits, or war-profits tax Acts 

shall be assessed within five years after the re- 
turn was filed . . . ; and no suit or proceedings for 
the collection of any such taxes due under this Act or 
under prior income, excess-profits, or war-profits tax Acts, 
or of any taxes due under Section 38 of such Act of 
August 5, 1909, shall be begun, after the expiration of 
five years after the date when such return was filed, but 
this shall not affect suits or proceedings begun at the 
time of the passage of this Act.’’ 


In reply you are advised that it is held by this office that the 
above provision of law refers only to judicial proceedings for 
the collection of such taxes and not to the summary proceed- 
ings by means of distraint authorized by Sections 3187 to 3209, 
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inclusive, of the Revised Statutes of the United States. <Ac- 
cordingly, if a tax is assessed by the Commissioner within the 
five year period of limitation provided in the statute, it may 
be collected by means of distraint after the expiration of such 
period, although the Government’s right of action in court 
would then be barred by the statute. 


Respectfully, 
E. H. Batson, 
Deputy Commissioner. 


COMMENTS ON THE RULING 

This letter states in substance that the Commissioner’s office 
takes the position that the provision contained in Section 250 
(d) of the Revenue Act of 1921, that no suit or proceeding for 
the collection of any income or excess-profits taxes under any 
of the Revenue Acts shall be begun after the expiration of 
five years after the date when the return is filed, operates to 
bar judicial proceedings only, and does not prevent the col- 
lection of taxes by the summary process of distraint. 

This seems to me an extraordinarily narrow construction of 
the word ‘‘proceeding’’ and a construction that is absolutely 
unjustified. 

The purpose of the statute unquestionably was to limit the 
time within which a taxpayer could be harassed by efforts of 
the Bureau of Internal Revenue to collect taxes, whether by 
suit or otherwise. 

Prior to the Revenue Act of 1918, there was no limit to the 
time within which the Government could sue to collect taxes. 
The 1918 law contained a provision that no suit or proceeding 
for the collection of a tax should be begun after the expira- 
tion of five years after the date when the return was due or 
was made. 

The Department, however, construed this provision to apply 
only to taxes due under the 1918 law. The 1921 law con- 
tains substantially the same provision, but expressly makes it 
applicable to all the Revenue Acts beginning with the 1909 
Act. 

If Congress intended merely to prohibit the bringing of 
actions at law, it presumably would have employed appropri- 
ate language. For example, it did so in Revised Statutes, 
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Section 5950, which provided that no suit or proceeding for 
the recovery of an overpayment of the tax shall be maintained 
in any court unless brought within two years. The words 
‘*in any ecourt’’ make it perfectly clear that Congress had in 
contemplation judicial proceedings. On the other hand, Con- 
gress in the Revised Statutes, many years ago carefully es- 
tablished the procedure to be followed when taxes are to be 
collected by distraint. Revised Statutes, Section 3190—is en- 
See- 


tion 3197, is entitled ‘‘Proceedings for seizure and sale of 





titled ‘‘Proceedings on Distraint’’. Revised Statutes 


real estate for Taxes’’, and the various steps in these pro- 
ceedings are prescribed minutely. For example, in the ease 
of seizure and sale of real estate, there must be 


1. Written notice to the owner stating what property is 
to be sold, and when and where the sale is to take 
place, and a provision that the date of sale must be 
not less than 20 nor more than 40 days from the 
date of the notice. 

2. The notice is to be published in a newspaper. 

3. The notice is to be posted in the nearest post-office 
and in two other public places. 

4. The sale is to be at public auction to the highest bidder. 

5. The sale is to be held within five miles of the location 
of the property. 

6. If the amount bid be not then and there paid, the 
officer shall forthwith proceed to again sell the 
estate in the same manner. 


Congress has in these sections not only preseribed the vari- 
ous steps to be followed in the collection of the taxes by a 
seizure and sale of property, but has itself labelled those steps 
as ‘‘proceedings’’, and it seems reasonable to conelude that 
when Congress prohibited any suit or proceeding for the col- 
lection of taxes, after five years, it meant to prohibit those 
acts which it has itself labelled ‘‘ proceedings’’. 

Federal Courts have repeatedly referred to the acts of the 
Collector under a writ of distraint as ‘‘proceedings’’. For 
example, Sheridan v. Allen, 153 Federal 568 (at page 570) 
was a case where the Collector’s demand for payment of an 
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Internal Revenue assessment was refused and he thereupon 
issued a distraint warrant and levied it upon personal prop- 
erty supposed to belong to the taxpayer. The Court said: 


‘*The proceedings of a collector for the collection of a 
tax, such as were taken in this case, are distinguishable 
from a forfeiture and condemnation of property’’, ete. 

And again: 

‘‘Naturally the purchaser gets no more than the Col- 
lector is authorized to seize and sell, and we know of no 
rule, statutory or judicial, that in such eases bars a third 
person who was not a party to or concluded by the pro- 
ceedings, and who claims to own the property, from assert- 
ing his claim against the purchaser in any forum having 
cognizance of ordinary controversies between indivi- 
duals.’’ 


[f we assume that the purpose of this statute of limitations 
was to set at rest controversies between the Bureau of Internal 
Revenue and the taxpayer, the statute fails to attain its object 
if it be confined in its application to actions at law, because it 
prohibits only the lesser of two evils. In actions at law 
brought against the taxpayer, the latter has, when taken to 
Court, the opportunity to take advantage of any claim which 
he may have. In the ease of proceedings by distraint, how- 
ever, the taxpayer is helpless. And furthermore, if his prop- 
erty can be seized and sold for taxes at a date more than five 
years after his return was filed, he cannot even bring a suit 
to recover the tax thus forcibly exacted from him because 
Section 252 of the Revenue Act of 1921 provides that no re- 
fund shall be allowed or made within five years from the 
date when the return was due, unless before the expiration 
of each five years a claim therefor was filed by the taxpayer. 
A taxpayer aggrieved by the collection of a tax by distraint 
after five years from the filing of his return would thus be 
barred from recovering unless he had filed a claim for refund 
before his grievance arose. 

Judge Thompson of the District Court of Delaware in the 
ease of DuPont v. Graham, Collector, granted an injunction 
restraining the Collector from proceeding by distraint on the 
ground that if the plaintiff’s property were seized and sold 
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for the payment of the tax, he would be without redress, since 
under the provisions of Section 252 of the Revenue Act of 
1921, no remedy at law would be left to him in the event that 
the amount collected by distraint represented an excessive or 
unlawful tax. The Court reached this conclusion notwith- 
standing the provision of Section 3224 of Revised Statutes 
It hardly seems conceivable that any court will sustain the 
Department’s construction on this statute of limitations. 


Yours very truly, 
G. W. MATHEWS. 

















THE DECISIONS OF THE SUPREME COURT OF THE 
UNITED STATES IN REGARD TO ‘‘TRANSFERS 
IN CONTEMPLATION OF DEATH’’ MADE PRIOR 
TO THE ACT OF 1916 AND A STUDY OF PARTS OF 
THE GOVERNMENT BRIEF AS APPLIED TO 
TRANSFERS MADE SINCE THE ACT OF 1916. 

In four recent cases, the Supreme Court of the United States 
in unanimous opinions delivered by Mr. Justice McKenna has 
reversed the decision of the Cireuit Court of Appeals for the 
Sixth Cireuit in Schwab v. Doyle and has decided that the 
provision in the revenue act of 1916 relative to the inclusion 
of transfers ‘‘made in contemplation of death’’ or to take 
effect in possession or enjoyment ‘‘at or after death’’ in the 
gross estate of a decedent cannot be construed to apply to 
transfers made prior to the act of 1916. These cases: Schwab 
v. Doyle, Union Trust Company v. San Francisco, et al. v. 
Wardell, Levi et al. v. Wardell, and Knox Executor v. Mc- 
Elligot, were decided on May 1, 1922. In order to show the 
reasoning and exact extent of these opinions, the following 
passages are quoted from the opinion in Schwab v. Doyle 
which controls the other cases mentioned. 


EXTRACT FROM THE OPINION 

‘‘The plaintiff urges all of the contentions presented in his 
requests made to the District Court for instructions to the jury, 
but so diverse and extensive consideration is only necessary if 
the Act of Congress be of retrospective operation. To that 
proposition we shall, therefore; address our attention. 

The initial admonition is that laws are not to be considered 
as applying to cases which arose before their passage unless 
that intention be clearly declared. 1 Kent 455; Eidman v. 
Martinez, 184 U.S. 578; White v. United States, 191 U.S. 
545; Gould v. Gould, 245 U.S. 151: Story, Const, See. 1398. 
The comment of Story is, ‘retrospective laws are, indeed, gen- 
erally unjust; and, as has been forcibly. said, neither accord 
with sound legislation nor with the fundamental principles of 
the social compact.’ 

There is absolute prohibition against them when their pur- 
pose is punitive; they then being denominated ex post facto 
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laws. It is the sense of the situation that that which impels 
prohibition in such case exacts clearness of declaration when 
burdens are imposed upon completed and remote transactions, 
or consequences given to them of which there could have been 
no foresight or contemplation when they were designed and 
consummated. 

The Act of September 8, 1916, is within the condemnation. 

There is certainly in it no deelaration of retroactivity, 
‘clear, strong and imperative,’ which is the condition ex- 
pressed in United States v. Heth, 3 Cranch 398, 413; also 
United States v. Burr, 159 U.S. 78, 82-83. If the absence of 
such determining declaration leaves to the statute a double 
sense, it is the command of the cases, that that which rejects 
retroactive operation must be selected. 

The circumstances of this case impel to such selection. If 
retroactivity be accepted, what shall mark its limit? The Cir- 
euit Court of Appeals found the interrogation not trouble- 
some. It said, ‘Congress would, we think, seareely be im- 
pressed with a practical likelihood that a transfer made many 
years before a grantor’s death (say twenty-five years, to use 
plaintiff’s suggestion) would be judicially found to be made 
in contemplation of death under the legal definition applicable 
thereto, and without the aid of the two years prima facie 
provision.” In other words, the sense of courts and juries, 
good or otherwise, might, against the words of the statute, and 
against what might be the evidence in the case, unhelped by 
the presumption declared, fix the years of its retrospect. This 
would seem to make the difficulty or ease of proof a substitute 
for the condition which the statute makes necessary to the im- 
position of the tax, that is, the disposition with which the 
transfer is made; and certainly whether that disposition exist 
at an instant before death or years before death, it is a condi- 
tion of the tax.’’ 


‘The construction of the Government is more tenable 
though more unrestrained. It aecepted in bold con- 
sistency, at the oral argument, the challenge of twenty- 
five years, and a ruling of the Commissioner of Internal 
Revenue, in bolder confidence, extends to the statute to 
‘transfers of any kind made in contemplation of death at 
any time whatsoever (italies ours) prior to September 8, 
1916.’ The sole test in the opinion of that officer is ‘the 
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date of the death of the decedent.’ He fixes no period 
to the retrospect he declares, but reserves, if he be taken 
at his word, the transfers of all times to the demands of 
revenue. In this there is much to allure an administrative 
officer. Indeed, its simplicity attracts anyone. It re- 
moves puzzle from construction and perplexity and per- 
tinence on account of the distance of death from the trans- 
fer, risking no chances of courts or juries, in repugnance 
or revolt, taking liberties with the Act to relieve from its 
exactions to the demands of revenue. 

‘If Congress however, had the purpose assigned by the 
Commissioner it should have declared it; when it had that 
purpose it did declare it. In the Revenue Act of 1918 it 
re-enacted Section 202 of the Act of September 8, 1916, 
and provided that the transfer of trust should be taxed 
whether ‘made or created before or after the passage of’ 
the Act. And we cannot accept the explanation that 
this was an elucidation of the Act of 1916, and not an 
addition to it, as averred by defendant, but regard the 
Act of 1918 rather as a declaration of a new purpose; not 
the explanation of an old one. But granting the conten- 
tion of the defendant has plausibility, it is to be remem- 
bered that we are dealing with a tax measure and what- 
ever doubts exist must be resolved against it. 

‘*This we have seen is the declaration of the cases and 
this the basis of our decision, that is, has determined our 
judgment against the retroactive operation of the statute. 
There are adverse considerations and the Government 
has urged them all. To enter into a detail of them or of 
the eases cited to sustain them and of those cited to 
oppose them, either directly or in tendency, and the ex- 
amples of the States for and against them, would extend 
this opinion to repellent length. We need only say that 
we have given careful consideration to the opposing argu- 
ment and cases, and a eareful study of the text of the 
Act of Congress, and have resolved that it should be not 
construed to apply to transactions completed when the 
Act became a law. And this, we repeat, is in accord with 
principle and authority. It is the proclamation of both 
that a statute should not be given a retrospective opera 
tion unless its words make that imperative, and this cay 
not he said of the words of the Act of September 8, 1916.’ 
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EXTRACT FROM BRIEF OF THE SOLICITOR 
GENERAL 
‘*(3) The tax laid is an excise and not a direct tax. 
Upon this subject in New York Trust Company v. Eisner, 
256 U.S. 349, the court said : 


After the elaborate discussion [in Anowllon v. Moore | 
we think it unnecessary to dwell upon matters 
that in principle were disposed of there. The same may 
he said of the argument that the tax is direct and there- 
fore is void for want of apportionment. It is argued that 
when the tax is on the privilege of receiving, the tax is in- 
direct because it may be avoided, whereas here the tax is 
inevitable and therefore direct. But that matter also is 
disposed of by Knowlton v. Moore, not by an attempt to 
make some scientific distinction, which would be at least 
difficult, but on an interpretation of language by its tra- 
ditional use—on the practical and historical ground that 
this kind of tax always has been regarded as the antithe- 
sis of a direct tax; ‘has ever been treated as a duty or 
excise, because of the particular occasion which gives rise 
to its levy.” (178 U.S. 81-83.) Upon this point a page 
of history is worth a volume of logic. 


But the distinction is sought to be made that there the 
court was considering the statute as prospective, while here 
the contention is that the tax is laid upon the transfer, and 
that to tax a past action or event is not the taxing of a privi- 
lege because it has already been exercised, but is a direct tax 
upon the estate from which it is to be paid. 

Plaintiffs in the several cases are very insistent that the 
tax must be attached to the technical transfer of the property, 
which is supposed to take place at a particular moment of 
time. It is important therefore to consider the exact nature 
of this tax. 

After a very exhaustive and learned review of tax legisla- 
tion of this character this court in Knowlton v. Moore, 178 
U.S. 41, 47, 57, said: 


Taxes of this general character are universally deemed 
to relate not to property eo monine but to its passage by 








will or by descent in cases of intestacy, as distinguished 
from taxes imposed or property, real or personal as such, 
because of its ownership and possession. In other words, 
the public contribution which death duties exact is pre- 
dieated on the passing of property as the result of death, 
as distinet from a tax on property disassociated from its 
transmission or receipt by will, or as the result of in- 
testacy. 





And again upon the same subject : 


Contusion of thought may arise unless it be always 
remembered that, fundamentally considered, it is the 
power to transmit or the transmission or receipt of prop- 
erty by death which is the subject levied upon by all 
death duties. The qualification of such taxes as privilege 
taxes, or describing them as levied on a privilege, may 
also produce misconception, unless the import of those 
words be accurately understood. 


That act laid taxes only upon property passing by will or 
inheritance. But that the court is not greatly concerned 
about a technical definition of the tax appears from the fol- 
lowing language in Cahen v. Brewster, 203 U.S. 550: 


For definitions of an inheritance tax plaintiffs in error 
adduce United States v. Perkins, 163 U.S. 625; Magoun 
v. Illinois Trust & Savings Bank, 170 U.S. 283; Knowlton 
v. Moore, 178 U.S. 41. The tax was defined in the Perkins 
ease to be ‘not a tax upon the property itself, but upon its 
transmission by will or descent’; and in the Magoun case, 
‘not one on property but one on the succession.’ In 
Knowlton v. Moore it was said that such taxes ‘rest in 
their essence upon the principle that death is the generat- 
ing source from which the particular taxing power takes 
its being, and that it is the power to transmit or the 
transmission from the dead to the living, on which such 
taxes are more immediately rested.’ But these definitions 
were intended only to distinguish the tax from one on 
property, and it was not intended to be decided that the 
tax must attach at the instant of the death of a testator or 
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intestate. In other words, we defined the nature of the 
tax; we did not prescribe the time of its imposition. 


Therefore it is not necessary to hunt out any particular 
moment when it may be said the tax attaches. What is really 
taxed is the passing of the property because of the death of 
its owner, whether his death follows, is coincident with or pre- 
cedes the consummation of its passing. And the death of the 
owner must always be kept in mind, because the tax cannot 
attach until the happening of that event. If the owner die 
intestate the title to the real estate passes instantly to the 
heirs; but not so the personality. It will most likely be con- 
verted into cash and distributed in that form. The same may 
be said when the estate passes by will. When a transfer is 
made, or trust created, to take effect in possession or enjoy- 
ment at or after the death of the donor, the passing of the 
property extends from the execution of the transfer or trust 
to the taking of possession by the transferee. While the right 
to the property may become irrevocably vested when the in- 
strument creating the trust or the remainder estate is deliv- 
ered, yet that which makes property really valuable, its pos- 
session and use, has not passed. The word ‘transfer’ as used 
in the statute certainly includes the passing of both the title 
and the possession. A transfer made or trust created in con- 
templation of death may pass both the title and the possession 
at once, or one or both may hang in suspense for an indefinite 
length of time. In fact that is the precise condition in the 
present case. Both the legal title and the possession of the 
estate are in the Trust Company; and there will not be a 
complete devolution of the title till the trust shall be termi- 
nated. When the title and possession both pass upon the de- 
livery of the instrument still the occasion for the tax is not 
complete, and will not be until the death of the donor. Both 
the transfer and the death are prerequisites of the tax. Hence 
in a sense under such circumstances the tax is always retro- 
active, in that when called into being by the death of the 
donor it reaches back to the transfer. But it is the occasion 
composed of the two elements, the transfer in contemplation 
of death and the death, that are taxable.”’ 
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DISCUSSION OF THE OPINIONS AND OF THE POSI- 
TION OF THE GOVERNMENT 


The opinions of Schwab v. Doyle deal only with the ‘‘ retro- 
spective operation’’ of the act of 1916. It expressly avoids 
‘*so diverse and extensive consideration’’ as that involved in 
the prospective operation of the provisions about ‘‘contempla- 
tion of death, ete.,’’ in the 1916 and later acts. 

Coming now to the quoted extract from the Solicitor Gen- 
eral’s brief, we find the latest view of the government as to 
the nature of this part of the estate tax and of the grounds, 
if any, of its constitutionality as to gifts made since the 1916 
or later acts. 

The first comment to be made is that the quotation from 
the opinion of Justice Holmes in New York Trust Co. v. 
Ejsner has no application to ‘‘contemplation of death’’. The 
court in that ease was dealing with the estate tax as a whole 
and not with the details of the definitions of ‘‘gross’’ and 
‘*net’’ estate. 

The Solicitor General then quotes, as established, the propo- 
sition in Knowlton v. Moore that ‘‘The public contribution 
which death duties exact is predicated on the passing of 
property as the result of death,’’ and the further sentence, 
‘*The qualification of such taxes as privilege taxes or describ- 
ing them as levied on a privilege may also produce misconcep- 
tion, unless the import of these words be accurately under- 
stood.”’ 

The next quotation is from Cahen v. Brewsier that ‘*‘ Death 
is the generating source from which the particular taxing 
power takes its being,’’ but that ‘‘These definitions were in- 
tended only to distinguish the tax from one on property and 
it was not intended to be decided that the tax must attach at 
the instant of the death . . . We did not prescribe the 
time of its imposition.’’ In Cuhen v. Brewster, however, the 
question was whether the Louisiana succession tax could apply 
to legacies or shares in the estate of a person who died before 
the passage of the act but which had not been distributed 
when the act was passed. It was held that the application of 
the tax to such shares was constitutional, but the Solicitor 
General’s quotation from Mr. Justice MeKenna’s opinion in 
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Cahen v. Brewster, 203 U.S. at 550, stops short of its point 
and is, therefore, misleading. The opinion continued, 


‘It (the state) may select the moment of death, or it 
may exercise its power during any of the time it holds 
the property from the legatee. ‘It is not,’ we said in the 
Perkins ease, ‘until it has yielded its contribution to the 
state that it becomes the property of the legatee’.’’ (See 
also Carpenter et al v. P. 17 How? 456. 


Now it seems obvious that ‘‘the time it (the state) holds 
the property does not begin until the death, the ‘‘ generating 
source from which the taxing power takes its being’’ and ‘‘as 
the result’’ of which the property passes. 

The Solicitor General then advances the extraordinary 
proposition that the transfer of personalty under trust will 
not be complete until the termination of the trust. Unless the 
trust is revoeable, it is difficult to see how the transfer is in- 
complete for neither the grantor nor his representatives after 
his death have the slightest right to or interest in it after the 
delivery of the trust instrument unless that instrument so 
provides. 

In another part of the brief, reference is made to the Eng- 
lish taxing acts and the English practice is, doubtless, the 
strongest point in the government ease; but the short answer 
to it is that there are no constitutional limitations on the 
parliamentary powers. Decisions in various states containing 
dogmatic sentences not thoroughly reasoned are quoted also 
in the brief as to the nature of the tax, but it is noticeable that 
no mention is made of the Hodges case (215 N. Y., 447) de- 
cided in New York in 1915 in which Chief Judge Willard 
Bartlett held that gifts ‘‘in contemplation of death’’ could 
not be added to legacies to the same person to increase the 
rate of taxation because one was ‘‘a gift inter vivos taxable 
when made’’ and the other a legaey tarable only upon the 
death of the testator’’. 

While I submit that these various state decisions sustaining 
this form of taxation are superficially reasoned and erroneous, 
the opinion in the Hodges ease is, at least, frank—stating the 
nature of the tax as one on a transaction infer vivos ‘‘taxable 
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when made,’’ but not usually collected until after death, when 
they become known. 

The subject of this form of tax has been repeatedly dis- 
cussed in this and other periodicals during the past few years. 
(See [V. Mass. Law Quart. 165, V Mass. Law Quart. 107-109, 
VI Mass. Law Quart. May, 1921, 116, American Bar Assoc. 
Journal Nov. 1920, 156, American Bar Assoc. Journal Feb. 
1921, 93, American Bar Assoc. Journal May, 1921, 257). In 
order to keep the matter before the minds of the bar in such 
a way as to provoke discussion on aspects of the question 
which do not appear to have been discussed or considered by 
the courts, I repeat the following passages from one of the 
previous discussions above referred to. 

The following question has been suggested,—is not the fed- 
eral statute an abuse of the taxing power attempted through 
a sneaking definition by which the estate of a decedent is 
made to include for taxation purposes property which obvi- 
ously is not part of the estate as the rights in it are not in any 
way affected by the fact of death and therefore, no one, 
whether executor, administrator, beneficiary, or creditor of 
the estate, could possibly reach it as part of the estate? It is 
also suggested that the theory of the government in attempt- 
ing this legislative definition is, first, the creation of an arti- 
ficial principle that it is the duty of an indvidual to preserve 
intact the money value of his property at any particular time 
until his death without reducing it by gifts to persons or pur- 
poses who do not happen to be charitable corporations, al- 
though he may lose it or squander it as he pleases. Having 
first created this somewhat extraordinary principle or duty, in 
order that the government may tax the value of this estate at 
the death, the government then assumes that individuals try 
to avoid this tax if they ean and, therefore, as an administra- 
tive measure, in order to prevent the invasion of this so-called 
duty thus created, it must create a statutory presumption that 
gifts within a certain period are prima facie made for the pur- 
pose of avoiding the alleged duty. Accordingly, the govern- 
ment resorts to the use of the phrase ‘‘in contemplation of 
death’’ for the purpose of ascertaining both the gross and the 
net estate for federal taxation purposes. 

Of course this phrase ‘‘in contemplation of death’’ has a 
persuasive appearance. It would not look so well if the legis- 
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lature has attempted to state frankly, in the manner above 
stated, the alleged principle or duty upon which it sought to 
impose this tax. . . . 

It is submitted that the only constitutional interpretation of 
the words ‘‘in contemplation of death’’ which can be applied 
under this statute is one which limits it to gifts causa mortis 
or gifts having some strong’’ to them which connects the fact 
of death with the completion of the transfer as a matter of 
intent of the parties to the transaction, as distinguished from 
any motive on the part of the donor the nature and existence 
of which may, or may not, be entirely unknown to the donee. 

It is submitted that a mere motive, such as the motive of a 
generous parent, relative, or friend, that the donee of a gift 
should have the fullest enjoyment of property given while 
they are both alive and free from any deduction from taxation, 
of the modern exhorbitant and manifold character, is ‘‘an im- 
material fact’’ whieh, to quote the language of the justices in 
196 Mass. at page 627, ‘‘does not distinguish’’ such gifts ‘‘in 
any way that the state can recognize and make the foundation 
of an exeise tax.”’ 

Is not the constitutional right of a man to deal with his 
property freely while he is alive exactly the same when he is 
80 years old as when he is 21, 30, or 40 assuming him to be 
still reasonably sane? Has he not a right to every honest, 
legitimate and above all, generous motive at any stage of his 
life? It is submitted that his constitutional right to life, 
liberty, and the pursuit of happiness include what might be 
called the right of privacy or, at least, the right of indulging 
in desires and motives equally with his other fellow citizens 
without being subjected to a tax unless the intent as dis- 
tinguished from the motive connected with a particular trans- 
action is one whieh the law ean reeognize as affecting the 
nature of the transaction. 

In other words, we have an attempt to impose a tax on a 
donor or a donee, or on the property of one or the other based 
on an honest and legitimate motive of a donor, the existence, 
amount, and time of the collection of the tax being impossible 
of ascertainment until the death of the donor and being con- 
tingent upon the death of the donor, not being payable until 
after that death. Would it not be diffieult to think out any 
more arbitrary proceeding as an illustration of an immaterial 
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fact resorted to as a basis of discrimination in taxation? How 
does such a statute differ from one which placed a tax upon 
every red-haired donor or donee collectible within a year after 
the death of the donor and graduated in accordance with the 
scale set out in the inheritance tax law? When the human 
facts of this business are analyzed out of all their persuasive 
verbiage, is not this tax a palpable exam) le of arbitrary extor- 
tion in violation of the principles which have been recognized 
ever since we had a constitution? Are not the generous im- 
pulses of living Americans entitled to encouragement and 
protection from such arbitrary and indirect attacks? Is not 
the right to give one of the best incidents of the right of 
property? When the intent to give is clear and effective can it 
be arbitrarily penalized in certain eases by a tax based on so 
elusive and so mixed a thing as motive involving an inquisi- 
tion by the government into private life and feelings which 
may cause untold distress and suffering? Is such a proceeding 
an exercise of the taxing power? Does it not appear on the 
face of the act that this portion of it is, in the language of 
Chief Justice White in Knowlton v. Moore, ‘‘an arbitrary and 
confiseatory excise bearing the guise of a tax’’? 

There is no privilege or succession connected in any way 
with the fact of death as a ‘‘generating source’’ which is 
taxed. Is not the tax a direct tax on the donor, or the donee, 
or the property? How can motive be called a taxable previ- 
lege? Even if gifts generally could be taxed how ean the 
motive of the gifts as distinguished from the intent to make 
the gift be made the basis of the tax? It is difficult to see 
how the fact of death can be a ‘‘ generating souree’’ of taxing 
power before the death becomes a fact. 


Note. 

For a recent discriminating judgment as to the application 
of the act to facts, assuming the act as to transfers to be Con- 
stitutional, see the opinion of Judge Hazel in the Western 
District of New York in Vaughan et al v. Riordan, 280 Fed. 
742. 











THE QUESTIONS OF LAW RAISED BY MR. PELLE- 
TIER’S NOMINATION FOR THE POSITION OF DIS- 
TRICT ATTORNEY OF SUFFOLK COUNTY 


This article has nothing to do with Mr. Pelletier as an 
individual. It is a purely professional study intended to pro- 
voke discussion of the serious questions of law raised by his 
campaign for re-election. In other words, could he take 
office if elected and if not, why not? The exact legal situa- 
tion does not appear to have been fully analyzed as yet, in 
print, at least. 

The legislature by statute passed in 1856 imposed upon 
the Supreme Judicial Court the difficult and responsible duty 
of removing district attorneys and various other officers for 
cause shown if the publie good so required. 

The substance of that act appears as G. L. Chap. 211, §4 as 
follows: 

‘fA majority of the justices may, if in their judgment the 
publie good so requires, remove from office a clerk of the 
courts or of their own court; and if sufficient cause is shown 
therefor and it appears that the public good so requires, may 
upon a bill, petition or other process, upon a summary hear- 
ing or otherwise, remove a clerk of the Superior Court in 
Suffolk County, or of a district court, a county commissioner, 
sheriff, register of probate and insolvency or district attor- 
ney.”’ 

This statute has been part of the law of Massachusetts 
for sixty-five years. It has been the duty of the court to aet 
under it fairly and impartially when a ease was properly 
brought before them. A few months ago such a ease in- 
volving Mr. Pelletier, then district attorney of Suffolk 
County, was brought before them and after an extended trial 
before five justices with full opportunity given to Mr. Pelle- 
tier to defend himself with the assistance of his distinguished 
counsel he failed even to take the witness stand in answer 
to the serious charges brought against him and the court in 
a unanimous judgment found him guilty of misconduct in 














office, and unfit to hold the office and removed him because 
the law of Massachusetts required them to do so. 

The constitutionality of the statute had been attacked in 
the Tufts case and sustained by the court in a carefully 
reasoned opinion. It was again attacked in the Pelletier 
case and the court reconsidered the whole question and again 
in a carefully reasoned opinion decided that the statute was 
within the power of the legislature and that, therefore, they 
were bound to act under it. In this connection appear the 
following passages in the opinion of Chief Justice Rugg (in 
240 Mass.) : 

“The office of District Attorney is not created nor 
provided for in the Constitution. It is mentioned only 
in articles 8 and 19 of the Amendments. These articles 
recognize that office as existing, but do not secure its 
tenure nor establish any right superior to the control of 
the legislature. The office may be regulated, limited, en- 
larged or abolished by the legislature according to its 
view of the public interests. The only factor concern- 
ing the office secured by the Constitution is that the in- 
cumbent shall be elected by the people of the district as 
established by the General Court. In every other respect 
it is subject to the legislative power. Opinion of the 
Justices, 117 Mass. 603. Dearborn v. Ames, 8 Gray 1. 
Opinion of the Justices, 216 Mass. 605. 

‘*Every rational presumption is made in favor of the 
validity of every statute. . . . This fundamental 
and established principle is peculiarly applicable to the 
present statute. This statute has been a law of the Com- 
monwealth for more than sixty-five years, having been 
first enacted in almost its present words by St. 1856, c. 
173, see. 7. It was amended in particulars not now im- 
portant implying direct legislative affirmation by St. 
1876, c. 209, and St. 1897, ¢. 224. It has been re-enacted 
by the General Court in four revisions of the laws, Gen. 
St. c. 112, see. 4, Pub. Sts. e. 150, see. 4, R.L. ¢. 156, see. 
4, G.L. 211, see. 4. Pursuant to its authority a district 
attorney of the Suffolk District was removed from office 
in 1861, Com. v. Cooley, 1 Allen 358, a register of probate 
and insolvency in 1904 (see record in re. Folson on file 
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with the Clerk of the Supreme Judicial Court for the 
Commonwealth) and in 1921 a district attorney of the 
northern district, Attorney General v. Tufts, 239 Mass. 
458 (See Bullock y. Aldrich, 11 Gray 206). 

‘*The constitutionality of the statute and the jurisdic- 
tion of the court to act under it are firmly established.’’ 


After extended and careful findings of fact in regard to 


the different allegations in the petition, the judgment of the 
court concluded as follows: 





‘*The faets found with reference to the several charges 
have been stated at length. All the material evidence 
and all the circumstances have been taken into account 
and weighed with care. Every presumption of upright- 
ness, rectitude and innocence, which commonly charac- 
terize the conduct of men in publie station, has been in- 
voked in favor of the respondent. 

‘“‘The compelling nature of the evidence has con- 
strained us to make the finding stated. One conclusion 
alone is possible on the whole evidence. The facts carry 
their own mandate. It is plain. It cannot be escaped. 
It is imperative. The findings make clear beyond doubt 
that the respondent is unfit to hold longer the office of 
district attorney. 

“‘The General Court in the lawful exercise of the 
power conferred upon it by the Constitution has im- 
posed upon us the duty to remove a district attorney, 
‘if sufficient cause is shown therefor and it appears that 
the public good so requires.’ G.L. Chap. 211, see. 4. 

‘Official corruption is sufficient cause for the re- 
moval of a district attorney. When private fayoritism 
and personal aggrandisement are placed above prin- 
ciples of obvious justice and considerations of the gen- 
eral welfare by a distriet attorney, the public good 
requires that he be removed. 

‘*No discussion is needed to demonstrate that, under 
the findings of fact set forth at length, no other course 
is open except to perform the duty of removal imposed 
on us by the statute. Therefore the following order is 
made: 
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‘*Now, on this 21st day of February in the year of 
our Lord one thousand nine hundred and twenty-two, 
by and before a majority of the justices of the Supreme 
Judicial Court, namely, Arthur P. Rugg, chief justice, 
and Henry K. Braley, Charles A. DeCourcy, James B. 
Carroll, and Charles F. Jenney, associate justices, upon 
the information brought by the attorney general of the 
Commonwealth against Joseph C. Pelletier, after hearing 
all the relevant evidence offered on behalf of those inter- 
ested herein and listening to arguments, and after due 
deliberation and consideration, and all and singular the 
premises being seen and understood and it being made 
to appear to said court that certain of the allegations 
of said information are proved to be true as set forth in 
the judgment filed and that sufficient cause is shown for 
the removal of said Joseph C. Pelletier from the office 
of district attorney for the Suffolk district and that the 
public good requires such removal; therefore it is con- 
sidered by said court, all of said justices concurring 
and they being a majority of the justices of said court, 
that the said Joseph C. Pelletier do not in any manner 
coneern himself further about holding of or exercising 
the said office of district attorney for the Suffolk dis- 
trict; but that he be and is hereby removed therefrom, 
and forejudged and excluded from holding or exercis- 
ing the said office.’ 


This order follows exactly the precedent established by the 
terms of the order by which a district attorney was removed 
by the full court for insanity in 1861. (See Commonwealth 
v. Cooley, 1 Allen 358). 

This judgment of the court created the vacancy in the 
office. General Laws, chapter 54, section 142, provides: 


‘*Upon a vaeaney by removal or otherwise e % 
he [the Governor] shall . . . cause precepts to be 
issued for an election to fill such vacancy at the next 
biennial state election for which precepts can be season- 
ably issued, unless the term of the office expires on the 
first Wednesday of January following such state election. 
‘‘[Tpon a vaeaney in the office of district attorney, 
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register of probate and insolveney and sheriff, the gov- 
ernor with the advice and consent of the council may 
appoint some person thereto until a district attorney, 
register of probate and insolvency or sheriff is qualified. 


> 


The last sentence above quoted is somewhat more abbreviated 
than the sentence in the Revised Laws and in the statutes of 
1907 and 1913 which preceded it, as in those statutes the 
sentence reads ‘‘until a district attorney . . . is elected 
and qualified’. 

The statute providing for the office of district attorney is 
General Laws, chapter 12, section 12, as follows: 


‘*There shall be a district attorney for each district 
set forth in the following sections, who shall be a resident 
therein and shall be elected as provided by section 154 
of chapter 54. He shall serve for four years beginning 
with the first Wednesday of January after his election 
and until his sucessor is qualified.’’ 


Chapter 54, section 154, thus referred to, reads as follows: 


‘*At the biennial state election in 1922, and in every 
fourth year thereafter, a district attorney shall be chosen 
by the voters in each of the districts into which the Com- 
monwealth is divided for the administration of the erim- 
inal law.’’ 


These appear to be all the statutes governing this matter 
and their clearly expressed meaning appears to be as follows: 

If the term of office expires in January after the state elee- 
tion next following the occurrence of the vacancy, no special 
precept need be issued by the governor, the election taking 
place as a matter of course under the law for the term begin- 
ning on the first Wednesday of the following January. The 
term of office of a person so elected obviously will not begin 
until January. It differs in this respect from the term of 
office of a person who is elected under a special precept to fill 
a vacancy in the middle of a term. The person so elected to 
fill a vacaney obviously, under the statutory language above 
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quoted, may take office and qualify immediately after the 
election. The coming election, however, is not a special elee- 
tion to fill a vacancy and, therefore, it is governed by the ex- 
press language of the statute which states that the term of 
such an officer elected at a regular election shall begin on the 
‘*first Wednesday of January after his election.’’ 

These statutes also specify the term for which Mr. O’Brien 
was appointed when the removal of Mr. Pelletier created a 
vacancy in the office. As stated in the statute, Mr. O’Brien 
was appointed by the governor with the advice and consent 
ot the council ‘‘until a district attorney . . . is quali- 
fied.”’ Accordingly, unless Mr. O’Brien should resign, he will 
continue to be district attorney under his present appointment 
and it will be his duty to act as such under the law until a 
successor is not only elected, but legally ‘‘qualified’’. Obvi- 
ously, as specified in the statute, election is not enough. If a 
man who was elected turned out not to be a ‘‘resident’’ of the 
district, he could not qualify. The same would be true if he 
were not ‘‘an inhabitant of this Commonwealth’’ under Art- 
icle LX. of the Bill of Rights or if he were or became insane 
either before or after the election. 

In 1911, the governor requested the opinion of the attorney- 
general, at that time, Hon. James M. Swift, as to whether a 
new election for clerk of courts in the County of Dukes 
County was necessary under peculiar circumstances, which 
appear in the following opinion by the attorney-general. (3 
Op. A. G.) 


‘It appears that the name of Samuel Keniston was 
upon the official ballot as a candidate for such office and 
that the highest number of votes was cast for him. It 
further appears that said Keniston died on the morning 
of election day before the opening of the polls. It does 
not appear to what extent the fact of the death of said 
Keniston was known to the voters of the county, but it is 
not claimed . . . that such fact was generally known. 

‘‘U pon these facts I am of opinion that said Nevin 
{who received the next highest vote] was not elected clerk 
of the courts for said county, but that there was a failure 
to elect. This view is supported by authority. Howes v. 
Perry, 92 Ky. 260; State v. Walsh, 7 Mo. App. 142; 
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State v. Speidel, 62 Ohio St. 156. It is an application of 
the principle that where the person receiving the high- 
est number of votes is ineligible there is a failure to 
elect, and the person receiving the next highest number 
is not elected. This rule seems to be common to England 
and America. In England, however, and in one or more 
States of the United States it seems that this rule does not 
apply where the voters at the time of the election have 
notice of the ineligibility. The weight of authority in 
America seems to be, however, that the fact of notice is 
immaterial. Bowker ef al., Petitioners; Loring and 
Russell, Election Cases, 282, and note; Cooley, Const. 
Lim. (7th ed.) 931, 932; Dillon, Municipal Corporations 
(Sth ed.), see. 373, and note. I am aware of no authority 
which, in the absence of evidence that the fact of the 
death of said Keniston was generally known to the voters 
of Dukes County at the time of the election, would hold 
said Nevin to have been elected clerk of the courts. <Ae- 
cording to the weight of authority in this country he 
would not have been elected even if it appeared that the 
fact of the death of said Keniston was generally known. 
‘*Sinee there has been a failure to choose a clerk of 
the courts, St. 1907, ¢. 560, see. 306, becomes applicable. 
This section provides that the Governor shall cause a 
precept to be issued for the eleetion of such officer.’’ 


Now let us assume that Mr. Pelletier receives the highest 
vote at the election. 1. Is he eligible? 2. If not, will Mr. 
O’Brien be elected? 3. If Mr. Pelletier is eligible so that 
there is an election can he qualify when the term begins on the 
first Wednesday in January? 4. If not, must a precept be 
issued by the governor for a special election forthwith or for a 
special election at the next state election in 1924? 


Ist Is Mr. PELLETIER ELIGIBLE? 


The first obstacle which he will meet seems to be the judg- 
ment of removal, the effect of which does not appear to have 
been discussed in the press. What is the nature and effect of 
that judgment? It is a final judgment rendered in ‘‘an in- 
quest into the respondent’s official rectitude and general quali- 
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fications to hold an office of great power and responsibility ”’ 
(Atty. Gen. v. Tufts, 239 Mass. 491). The petition for the 
inquest was filed by the attorney general as the chief law 
officer of the Commonwealth, but neither he nor the Common- 
wealth nor any one else appear to be parties to the proceeding 
in a strict sense. There was only one party, apparently—the 
respondent in an inquest of this character. The attorney 
general conducted the proceedings on behalf of the people of 


ec 


the whole Commonwealth but strictly he acted as a ‘‘ friend of 
the court’’ to assist in an orderly proceeding. The court it- 
self in such an inquest represents all the people of the Com- 
monwealth by the express direction of the legislature in the 
statute imposing the duty upon the court of holding the 
‘“‘inquest’’. It is necessarily authorized and required to find 
faets as a cause of removal and establish them by a legal judg- 
ment. In this respect the removal proceeding resembles very 
closely a disbarment proceeding. 

The judgment establishes the fact that the respondent is 
unfit to hold the office and expressly orders him ‘‘not in any 
manner’’ to ‘‘concern himself further about holding of or 
exercising the said office of district attorney . . . but 
that he be and is hereby removed therefrom, and forejudged 
and excluded from holding or exercising the said office.’’ 
These are sweeping terms which are not limited in time or 
confined to any particular term of office. They resemble a 
judgment ‘‘in rem’’. How would the terms of this judgment 
be effected by an election? The judgment expressly related 
to his general qualifications for the office and legally estab- 
lished his unfitness and the fact that the ‘‘ publie good”’ of the 
whole Commonwealth requires that he should not hold that 
office. 

Mr. Throop, in his book on “‘Publie Officers’’, says: 


“See. 71. The common law deelares that unfitness, if 
gross and palpable, is a disqualification for holding an 
office. Thus it has been said: ‘If an office, either of the 
grant of the king or subject, which concerns the adminis- 
tration, proceeding, or execution of justice, or of the 
king’s revenue, or the common wealth, or the interest, 
benefit, or safety of the subject, or the like; if these or 
any of them be granted to a man that is unexpert, and 
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hath no skill and science to exercise or execute the same, 
the grant is merely void, and the party disable by law, 
and ineapable to take the same, pro commodo regis et 
populi; for only men of skill, knowledge, and ability to 
exercise the same, are capable to serve the king and his 
people.’ [This passage is from Bacon’s Abridgment Vol. 
III Lit. ‘‘ Offices and Officers’’ I 6th ed. pp. 735-6]. It 
is needless to say that the practical application of this 
doctrine is generally very difficult, and, as far as our 
examination has extended, there is but one ease in the 
United States, where it has been applied. That case 
arose in the court of common pleas for the city and 
county of New York. <A person, who was ignorant of any 
foreign language, had been appointed interpreter for one 
of the district courts of New York city, and brought an 
action against the city to recover his salary. It was held 
that he could not recover. The court said: ‘In a case 
of a person duly appointed to an office or publie employ- 
ment the rule undoubtedly is that the fitness of the 
appointment cannot be questioned, if he satisfies the 
appointing authority, in an action for the compensation 
attached to the office or employment, if such person per- 
forms or is ready to perform the duties required of him 
in his position. But the present is the ease of one alleged 
to be be wholly incompetent. There is no attempt to 
prove that the plaintiff is unsuited or unfit for the posi- 
tion he held, except in the sense of being at all times un- 
able to perform his duties. By accepting the position of 
interpreter, when, if he understood no foreign language, 
he could not interpret at all, he stands convicted of a 
fraud, either upon the officer who appointed him, and 
upon the public from whom he was to receive compensa- 
tion, or upon the latter alone.’ ’’ 


The ease referred to was Conroy v. The Mayor ete., 6 Daly, 


490 (1876). 


The case arose on appeal from a judgment for 


the plaintiff whieh was directed below. The opinion, by 
Joseph F. Daly J., after the passage already quoted above by 
Mr. Throop, continued as follows: 





‘There would be no doubt if the appointee were dis- 
qualified by law from holding the office, being an alien, 
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or not a citizen of this state, or a minor . . . or 
under a disqualifying sentence on conviction of crime, 
this might be set up against his recovery of salary or 
compensation in his action. To hold otherwise would be to 
countenance and favor a violation of law. In the same 
manner, to hold the plaintiff entitled to the compensation 
attached to the position or employment of interpreter, 
when he is absolutely disqualified as an interpreter, 
would be to favor a fraud upon the people, the duties of 
the plaintiff being personal and he being incapable at 
all times of performing them.’’ Charles P. Daly, C. J. 
and Van Hoesen, J. concurred. 


This judgment was affirmed without opinion by the Court 
of Appeals consisting of Justices William F. Allen, Charles J. 
Folger, Charles A. Rapallo, Charles Andrews, Theodore 
Miller, and Robert Earl with Chief Judge Sanford E. Church 
dissenting, in 67 N. Y. 610. 

The court in the preliminary opinion in the Pelletier case 
said : 


‘*There is nothing in the statute which violates in any 
degree the provisions of Art. 9 of the Declaration of 
Rights as to freedom of elections and the right to be 
elected for public employment. Neither that article, nor 
any other provision of the Constitution assures to an 
officer, whose continuance in office has been judicially 
determined in accordance with a general statute to be 
contrary to the publie welfare, the right still to remain in 
office.” (See Atty. Gen. v. Pelletier, 240 Mass. 295). 


Now while it is obvious that an officer might be removed 
for a cause which would not affect his eligibility at a later 
election for another term of the same office yet when the 
judgment especially establishes a man’s general unfitness for 
the office in the light of ‘‘the publie good’’ of the Common- 
wealth does not the common law rule mentioned by Mr. Throop 
come into play so that, as long as that judgment remains un- 
modified, he is as ineligible as the interpreter in the New York 
case who was unfit because he was incapable of interpreting. 
How can an election by a voting majority in one county affect 
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the unfitness for the office established by a judgment rendered 
in the interest of the whole Commonwealth? 

It may be said that the statute merely gives the court 
authority to ‘‘remove’’ and that this fact automatically limits 
the scope of the judgment to the term of office during which 
the removal takes place. But is this so? The statute says 
‘‘office’’ and does not mention ‘‘term’’. Is not the statute 
such that a judgment of general unfitness in the light of 
the ‘‘publie good’’ becomes an adjudicated fact between the 
people of the Commonwealth and the individual aspirant 
for office until that judgment is modified? The judgment 
‘‘exeludes’’ him from the ‘‘office’’. The term of the office 
does not appear to be a part of the office. While no ex- 
haustive examination of the law on this point has been made, 
Mr. Frank J. Goodnow, an authority on administrative law, 
in his article on ‘‘Officers’’ in ‘‘Cye’’ appears to discrim- 
inate carefully between an ‘‘office’’ and the ‘‘term of offiee’’. 
It would certainly seem a strange interpretation of our 
law if a man judicially determined to be unfit to remain 
in office for the reasons established by this judgment were 
eligible to re-election within a few months. In order to obtain 
a modification of the judgment, it would seem to be necessary 
for Mr. Pelletier to apply to the court and show affirmatively 
that something had occurred since to warrant a modification ; 
but the only change which seems to have occurred is his dis- 
barment and that merely adds to his unfitness, for it makes it 
impossible for him to appear in court and perform the fune- 
tions of a district attorney, so that he is still more in the posi- 
tion of the New York interpreter who was ineapable of 
interpreting. 

teference already has been made to the ninth article of 
the Massachusetts Bill of rights and the passage quoted 
from the opinion in the Pelletier case that nothing in the 
statute or in the proceedings under the statute violates the 
ninth artiele. Not only is this clearly the case, but a closer 
study of the other provisions in the Bill of Rights seems 
clearly to support the view expressed that the judgment of 
the court establishing unfitness is a permanent barrier to 
holding this particular office in future, whether by election 
or appointment, until modified. 

The ninth article above mentioned reads as follows: 

















“TX. All elections ought to be free; and all the in- 
habitants of this commonwealth, having such qualifica- 
tions as they shall establish by their frame of govern- 
ment, have an equal right to elect officers, and to be 
elected, for public employments.”’ 


The eighth article, immediately preceding it, reads as 
follows: 

‘‘VIII. In order to prevent those who are vested with 
authority from becoming oppressors, the people have a 
right, at such periods and in such manner as they shall 
establish by their frame of government, to cause their 
publie officers to return to private life; and to fill up 
vacant places by certain and regular elections and 
appointments.’ : 

The Preamble contains the following sentence: 

‘It is the duty of the people, therefore, in framing a 
constitution of government, to provide for an equitable 
mode of making laws, as well as for an impartial inter- 
pretation and a faithful execution of them; that every 
man may, at all times, find his security in them.’’ 


Article VII. contains the following sentence : 
‘*Government is instituted for the common good; for 
the protection, safety, prosperity and happiness of the 
people; and not for the profit, honor, or private inter- 
est of any one man, family, or class of men.”’ 


Article XVIII. reads as follows: 
“XVIII. A frequent recurrence to the fundamental 
principles of the constitution, and a constant adherence 
to those of piety, justice, moderation, temperance, indus- 
try, and frugality, are absolutely necessary to preserve 
the advantages of liberty, and to maintain a free gov- 
ernment. The people ought, consequently, to have a 
particular attention to all those principles, in the choice 
of their officers and representatives: and they have a 
right to require of their lawgivers and magistrates an 
exact and constant observance of them, in the formation 
and execution of the laws necessary for the good admin- 
istration of the commonwealth.’’ 








All these provisions of the Bill of Rights are of equal force 
and importance and must be read together. Do they not 
recognize and contemplate fitness as an underlying qualifica- 
tion for public office under such reasonable laws and regula- 
tions as may be established? 

Under these provisions read together, is not the judgment 
of the court legally binding in accordance with its express 
terms and directly in accordance with the jurisdiction in- 
tended to be conferred upon it by the legislature? Is not 
the question transferred from one of constitutional law to 
one of the law of judgments? Upon the general principles 
of the law relating to judgments, is not the fact of unfitness 
of the respondent for this particular office res judicata as 
between the people of the Commonwealth and the individ- 
ual involved in the judgment? The voting majority in the 
single county involved cannot affect the rights of the people 
of the Commonwealth as a whole which included both the 
voting majority and the voting minority as well as all the 
men, women and children who did not vote in the particular 
county. Mr. Pelletier may run for any other office that he 
pleases, but for this office he has been judicially determined 
to be unfit and is he not therefore disqualified in accordance 
with the constitution and the laws of Massachusetts and 
after a full and fair trial? 

Certainly, when the various articles of the Bill of Rights 
above quoted are read together, they emphasize the state- 
ment of Chief Justice Rugg already quoted that neither 
Article IX 

‘‘nor any other provision of the constitution assures to 
an officer whose continuance in office has been judicially 
determined in accordance with a general statute to be 
contrary to the public welfare, the right still to remain 
in office.’’ 


These provisions of the constitution seem to justify the 
addition to this clear and convincing statement of the words, 


‘‘or to regain that office either by election or appoint- 
ment until the judicial determination referred to has 
been modified for cause shown.”’ 


There may be an answer to this reasoning. What is it? 











“1 
-! 


2. Ir He Is Nor Euictsie, Woutp THERE Be AN ELECTION ? 


Under the ruling of Attorney General Swift above quoted, 
it is an open question, apparently, if the fact of ineligibil- 
ity is generally known. It seems pretty clear that the facts 
constituting ineligibility are already known and if that is 
the test then there would be an election. Mr. Pelletier’s ap- 
pearance on the ballot would be a nullity and the man receiv- 
ing the next highest vote would be elected. If, as Mr. Swift 
suggested, general knowledge of the facts would not affect 
the question, then there would be no election and a precept 
would have to issue for another election. 

3. Ir Mr. PELLETIER Is ELIGIBLE AND ELECTED, CouLp HE 
QuaALIFY ON THE First WEDNESDAY OF JANUARY? 

He would still have the judgment to face for the reasons 
stated. But there are, of course, other questions of law in 
the background which have already been mentioned in the 
press. The first is under the act of 1922 requiring district 
attorneys to be members of the bar. A referendum petition 
has been filed on this act and it will appear on the ballot at 
the state election for the approval or disapproval of the 
voters. Art. XLVIII. of the amendments to the constitu- 
tion defines the ‘*Referendum’’ and explains its effect as 
follows: 


** Legislative power shall continue to be vested in the 
General Court; but the people reserve to themselves 
the popular referendum which is the power of a 
specified number of voters to submit laws, enacted by 
the General Court, to the people for their ratification or 
rejection. 

See. 3. Mode of Petitioning for the Suspension of a 
Law and a Referendum Thereon. A Petition asking for 
a referendum on a law, and requesting that the opera- 
tion of such law be suspended, shall first be signed by 
ten qualified voters and shall then be filed with the 
secretary of the commonwealth not later than thirty 
days after the law that is the subject of the petition has 
become law. The secretary of the commonwealth shall 
provide blanks for the use of subsequent signers, and 
shall print at the top of each blank a description of the 
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proposed law as such description will appear on the 
ballot together with the names and residences of the 
first ten signers. If such petition is completed by fil- 
ing with the secretary of the commonwealth not later 
than ninety days after the law which is the subject of 
the petition has become law the signatures of not less 
than fifteen thousand qualified voters of the common- 
wealth, then the operation of such law shall be sus- 
pended, and the secretary of the commonwealth shall 
submit such law to the people at the next state election, 
if thirty days intervene between the date when such 
petition is filed with the secretary of the commonwealth 
and the date for holding such state election; if thirty 
days do not so intervene, then such law shall be sub- 
mitted to the people at the next following state elec- 
tion, unless in the meantime it shall have been repealed ; 
and if it shall be approved by a majority of the quali- 
fied voters voting thereon, such law shall, subject to the 
provisions of the constitution, take effect in thirty days 
after such election, or at such time after such election 
as may be provided in such law; if not so approved such 
law shall be null and void; but no such law shall be held 
to be disapproved if the negative vote is less than thirty 
per cent of the total number of ballots cast at such state 


election.’’ 


Assuming that the act is approved, it will ‘‘take effect’’ 
thirty days after the election and will therefore be in effect 
when the term of office would begin in January, 1923. As 
Mr. Pelletier has been disbarred, he could not meet the re- 
quirement of the act. It would not be an ex post facto law 
as to him because in the express words of the constitution 
it ‘‘ became a law’’ when it was passed by the legislature and 
signed by the governor. The effect of the referendum peti- 
tion merely suspended its operation until after the poeple 
had a chance to vote on it. It would seem a strange interpre- 
tation of our machinery of government to say that the voters 
of a single county with full notice of the pendency of a 


‘ 


law ‘‘enacted’’ by the legislature which, if ‘‘ratified’’ will 


be in effect before the term of office begins, could confer up- 








on a candidate a right to the office against the whole people 
of the Commonwealth. 

The second question which has also been referred to in the 
press is as to the nature of the statute which is the subject of 
the referendum—is it a new rule or is it merely a statute 
declaratory of existing law? If it is declaratory, the referen- 
dum will be unnecessary as a vote either way would not alter 
the existing law. This question was suggested in the recent 
advisory opinion of the Justices of the Supreme Judicial 
Court as follows: 


‘“There is a considerable body of authority which 
holds that the use of the word ‘attorney’ in the title 
of the office carries with it the meaning that the ineum- 
bent must be a member,of the bar. It has been said that 
‘To be a district attorney, he must be a lawyer. He is 
not an attorney in fact. He must be an attorney at law. 
The name of the office implies it. He is the attorney of 
the state in a certain district, to distinguish him from 
an attorney general.” State v. Russell, 83 Wis. 330, 332-3 
People v. May 3 Mich. 598, Enge v. Cass, 28 N. Dak. 
219. Danforth v. Egan, 23 So. Dak. 48. 

‘*Since the power to prescribe the qualification spe- 
cified in the proposed bill is vested in the General Court, 
such a qualification, if prescribed by law, would stand 
on the same footing as other provisions of the law regulat- 
ing elections. The voters would not be at liberty under 
the law to disregard it. Officers charged with the prepa- 
ration of ballots and the conduct and the declaration of 
results of elections would be obliged to conform to it. 
Miner vy. Olin, 159 Mass. 487. Cole v. Tucker, 164 Mass. 
486. The same result would follow if the word ‘ District 
attorneys’ as used in the Constitution imports member- 
ship in the bar of the Commonwealth. 


Unless some convincing answer is found to these various 
questions, it may be that Mr. Pelletier’s whole campaign for 
re-election, his nomination, the appearance of his name on 
the ballot and any votes which he may receive constitute 
an entirely illegal proceeding which the law of Massachu- 


setts says must be disregarded. It would seem to be the 
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legal duty of Mr. O’Brien to hold his office and on behalf of 
all the people of the commonwealth, whose representative 
he is, to resist all proceedings by Mr. Pelletier to get the 
office until the issue is determined. Mr. Pelletier is, of course, 
entitled to whatever rights he may have under the circum- 
stances, but it is diffieult to see by what process of legal 
reasoning they can be demonstrated. 


4. Ir He Coutp Nor QuaALiry WouLp A SPECIAL PRECEPT 
ISSUE FOR A SPECIAL ELECTION FORTHWITH OR AT THE 
NEXT STATE IN 1924? 

The answer to this question would seem to depend on 
whether there is an election. If Mr. Pelletier does not receive 
the highest vote, of course, no question arises. If he does 
receive the highest vote then, if general knowledge of the facts 
creating ineligibility is material, there might be an election 
and the man receiving the second highest vote would be 
elected. If general knowledge of the facts is immaterial and 
if there is an election and then a vacancy created by the fail- 
ure or inability to qualify, the precept would be for a special 
election at the state election in 1924. If the disqualification or 
ineligibility is such that there is no election, a precept would 
issue forthwith for a new election. Possibly the governor may 
find it necessary to ask for an ddvisory opinion of the justices 
as to his proper course in the matter in the event of Mr. 
Pelletier’s receiving the highest vote. 


F. W. GRINNELL. 








THE LAW OF EMINENT DOMAIN AND THE ACT TO 





TAKE SARGENT’S PICTURE FROM THE BOSTON 
PUBLIC LIBRARY 


Chapter 541 of the Acts of 1922 provides as follows :— 








AN ACT PROVIDING FOR THE TAKING, FOR EDUCATIONAL PUR- 
POSES, OF THE PICTURE ENTITLED ‘‘THE SYNAGOGUE.’’ 
Be it enacted, etc., as follows: 

Section 1. The department of education of the com- 
monwealth is hereby authorized and directed within six 
months of the effective ‘date of this act to take by right of 
eminent domain for educational purposes in teaching art 
or the history of art under section seven of chapter sixty- 
nine or under chapter seventy-three of the General Laws, 
but not in, or in connection with, any public library, the 
picture entitled ‘‘The Synagogue’’, now in the Boston 
publie library, and all rights therein, of whatever nature 
or deseription. At the time of the taking, the department 
shall file a statement of the taking with the city clerk of 
the city of Boston, and shall award all damages sustained 
by any person by reason of such taking. 

Any person entitled to an award of damages under this 
act, or the commonwealth, whether or not an award has 
been made, may petition to the superior court for Suffolk 
county within six months from the taking for the assess- 
ment of all such damages. 

All damages incurred under this act shall be paid from 
the general funds of the commonwealth upon due pres- 
entation. 

The provisions of chapter seventy-nine of the General 
Laws, so far as applicable and save as herein otherwise 
expressly provided, shall apply to any action under this 
act. 

SEcTION 2. The department of education is authorized 
to make rules and regulations for the custody of said 
picture and its use for the educational purposes stated in 
section one. [Approved June 13, 1922.| 
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The earlier draft of this act and its history and the facts 
about the pieture to which the act applies appear in the 
opinion of the Attorney General, reprinted at the end of this 
diseussion. In that opinion he advised that the taking ‘‘for 
educational purposes’’, as the act then provided, was not for a 
publie use, because the picture was already fully dedicated to 
educational purposes. 


THE AMENDMENT AFTER THE OPINION 


After the opinion the bill was amended to provide that 
the taking was ‘‘for edueational purposes in teaching art 
or the history of art but not in or in connection with any 
public library.’’ These new words were regarded as provid- 
ing for a ‘‘different’’ public use and the bill was then passed 
in spite of a vigorous protest of Chairman Jolin C. Hull of 
the Judiciary Committee. When the bill came before His 
Excellency the Governor a second opinion was submitted to 
him by the Attorney General to the effect that, 


‘‘the bill now provides . . . for educational pur- 
poses different from those to which it is now put and 
thereby avoids a constitutional defect . . . The pro- 
motion of popular education.is a public purpose. Knights 
v. Treasurer and Receiver General 237 Mass. 493, 496. 
In view of the amendment . . . and of the presump- 
tion of constitutionality which attends enactment by the 
legislature, I cannot advise you that the bill does not 
appropriate the picture for a public purpose.’’ 


With all due respect for the opinion of the legislature and 
the cautious conclusion of the Attorney General, I submit 
that Mr. Hull’s opposition was sound, that the bill is demon- 
strably void on its face, and that the pieture cannot be taken 
under it. 

The picture is now dedicated not only to ‘‘educational pur- 
poses in teaching art or the history of art’’, as fully as it 
possibly can be, but also to public decorative purposes, because 
it may now be seen and studied by every one in its place as 
part of the decorative plan of a great artist. It may be 
studied as part of the mural decoration of a publie building 














not only by teachers and their students, but by those who 
study alone and by the publie generally who wish to see it in 
its place. These present public purposes are much broader 
than those specifed in the act, and the question is, not only 
whether the power of eminent domain can be used ‘‘to work a 
change of control’’ or ‘‘a transfer of property from one party 
to another’’, as in Carey Library v. Bliss, but whether an 
obvious limitation, or restriction, of an existing public use 
may be used by the legislature as a basis for a taking. 

In his first opinion the Attorney General speaks of ‘‘the 
exhibition purposes’? to which the picture is now devoted. 
But the purposes are broader than that. As he says in an- 
other place ‘‘the picture is in effect a part of the Publie Li- 
brary’’. It is part of the mural decoration. Can the legis- 
lature dismantle or take to pieces a public library ‘‘for more 
limited educational purposes by eminent domain’’? 

The only question which I wish to discuss in order to pro- 
voke discussion is broader than any one’s views about this 
picture, broader than the question of the fate of the picture 
itself--namely, what would this act, if sustained by the courts, 
lead to in the law of eminent domain ? 

Some years ago when MaecMonnies’ statue of the ‘‘ Bac- 
chante’’ was about to be placed in the Boston Publie Library, 
some estimable citizens raised a ‘‘moral’’ disturbance and the 
statue went to the Metropolitan Museum in New York. For- 
tunately for Boston, a replica was subsequently procured 
which is now in the Museum of Fine Arts. Now, suppose that 
we should some day be blessed with a fanatical attempt to 
purify our sight and that, as, in the ease of the witcheratt 
delusion in 1692 or the ‘‘Know-Nothing’’ movement in 1853, 
the fever should spread through the community ; suppose that, 
instead of religious fanatics, we should have a legislature of 
prudes who attempted to take the ‘‘Baeechante’’ and other 
statues and perhaps a number of pictures by distinguished 
artists ‘‘for educational purposes in the teaching of art or 
the history of art but not in or in connection with a public 
museum’ ’—could they do it? Could they take them all and 
put them in a state normal school to be studied by ‘‘art 
students only’’? Or suppose that they attempted a literary 
crusade and took all the books in the library containing any- 
thing which the ruling prudes might think likely to demoralize 
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us, ineluding, perhaps, parts of Shakespeare (and much 
modern fiction and vers libre which we could well spare). 

The taking of property dedicated to one public use like a 
school house for a ‘‘different’’ public use like a railroad or a 
reservoir, furnishes no argument in support of such takings as 
in this act relative to Sargent’s painting. Is this bill on its 
face anything but an attempt to censor a particular work of 
art under the guise of eminent domain, not as a work of art 
but for some other reason not specifically expressed in the act, 
but which was freely expressed in the press while the bill was 
under discussion :—namely, that it shocks some people as an 
unfair and unfounded suggestion as to the history of the 
Jewish religion ? 

[ hold no brief for Sargent’s picture, nor do I wish to be 
understood as criticising the feelings of those who do not like 
it. I simply say that they are over-anxious about the influence 
of the pieture so far as their race and religion are con- 
cerned. People who paint pictures or write books or publish 
newspapers are not always fair. Indeed, some one has doubted 
whether absolute fairness is a moral possibility. But if we 
are to take anything that shocks anybody by eminent domain 
for more limited ‘‘educational’’ or other purposes than those 
to which they are now dedicated, we might as well go back to 
the days when Roger Williams and Anne Hutchinson were 
driven out of Massachusetts to settle more tolerant Rhode 
Island. There has been a good deal of criticism from many 
quarters of the treatment of deported aliens and others who 
said unpleasant things, but, if ‘‘free sight’’ of works of art is 
to be suppressed by the power of eminent domain, why not 
free speech and the freedom of the press? Why not take any 
newspaper in Boston and suppress it? It is true that the 
motives of the legislature cannot be inquired into, but the sub- 
stantial purpose of the taking can and must be studied and 
analyzed closely on the face of the act and in the light of the 
facts to which the act is to be applied. 

I submit that the act ‘‘impairs a contract’’ because it is not 
a taking for a ‘‘publie use’’. It is a mere ‘‘change of control’”’ 
and ‘‘transfer of property from one person to another’’ with a 
restriction on its present public use. It destroys a part of the 
soston Publie Library not for ‘‘the purpose of teaching art 
or the history of art’’ in spite of the declaration of that 
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purpose, for the pieture may be better studied for that pur- 
pose where it is now but for the sole purpose clearly expressed 
of taking it out of the Publie Library. Taking a thing for the 
sole purpose of taking it and exeluding it from public 
libraries is not a publie purpose. It seems to be confiscation. 
Why not? 

F. W. GRinNELL. 


Note. 

As the first opinion of the Attorney General on the earlier 
draft of the act contains the faets and an interesting and 
convineing exposition of the law so far as it goes, it is re- 
printed here. 
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DEPARTMENT OF THE ATTORNEY GENERAL, 
Boston, May 5, 1922. 


Joint Committee on the Judiciary, State House. 

GENTLEMEN: — You submit for my consideration a bill 
entitled “An Act to take the picture ‘The Synagogue’ for 
educational purposes,” which provides: 


“Section 1. The department of education of the commonwealth is 
hereby authorized and directed within thirty days of the passage of 
this act to take by right of eminent domain for educational purposes 
the picture entitled ‘The Synagogue’ now in the Boston public library. 
At the time of the taking, the department shall file a statement of the 
taking with the city clerk of the city of Boston, and shall award all 
damages sustained by any person by reason of such taking. 

Any person entitled to an award of damages under this act, or the 
commonwealth, whether or not an award has been made, may peti- 
tion for the assessment of all such damages to the superior court 
Suffolk county within sixty days from the taking. 

All damages incurred under this act shall be paid by the treasurer 
of the commonwealth upon due presentation. 

The provisions of chapter seventy-nine of the General Laws, save 
as herein expressly provided shall apply to this act so far as they are 
applicable. 

Section 2. The department of education is authorized to make 
rules and regulations for the custody of the picture and its use for edu- 
cational purposes under section seven of chapter sixty-nine or under 
chapter seventy-three of the General Laws or for any other educa- 
tional purpose. 

Section 3. This act shall take effect upon its passage.” 
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With the bill have been submitted: (1) a contract, dated 
January 18, 1893, between the Trustees of the Boston Public 
Library and John S. Sargent, an artist of recognized reputa- 
tion, by which Mr. Sargent agreed, for the sum of fifteen 
thousand dollars, to paint certain pictures for the “Special 
Library Hall of the new Public Library building in Copley 
Square in Boston”; (2) contract between said Sargent and 
the trustees of a fund subscribed by citizens, dated Decem- 
ber 5, 1895, whereby said Sargent agreed to paint certain 
additional pictures for lunettes in said hall and the said 
trustees agreed to pay said fifteen thousand dollars for the 
original paintings and the extra panels. It further appears 
that over eighty persons subscribed to this fund over sixteen 
thousand dollars; that “The Synagogue” was painted pur- 
suant to said contracts and installed in said hall in said 
Library in 1919; that a movement for the removal of said 
picture was undertaken; and that the Corporation Counsel 
of Boston, on April 12, 1920, advised the trustees of the 
Library that the facts disclosed a public charitable trust 
which precluded them from removing the said picture. 
Eliot v. Trinity Church, 232 Mass. 517. 

At this legislative session a petition (No. 723) was filed, 
praying “for legislation relative to the removal of the 
picture ‘The Synagogue’ from the Boston Public Library, 
or for such further legislation as may be necessary for the 
taking of the picture by the right of eminent domain.” 
This petition was accompanied by a bill (House 1131), 
which directed the Trustees of the Boston Public Library to 
remove said picture from the library. Upon suggestion that 
this bill impaired the obligation of the contract with the 
subscribers, the present bill was substituted. 

You ask whether the proposed bill would be constitutional. 
Your inquiry raises two questions: First, whether the con- 
tracts with Mr. Sargent and with the subscribers prevent 
taking said picture by eminent domain either with or without 
taking said contracts; second, whether the “taking” is for 
a public purpose. 

1. The power to take private property for public use is 
incident to and inseparable from sovereignty. Kohl ». 








1922.] HOUSE — No. 1698. 3 


United States, 91 U. S. 367, 371. It extends to all property 
within the jurisdiction of the Commonwealth, including 
personal property (Offield » New York, N. H. & H. R.R. 
Co., 203 U. S. 372) and contracts, West River B. Co. ». 
Dix, 6 How. 507; Long Island Water Supply Co. v. Brook- 
lyn, 166 U. S. 685; Cincinnati v. Louisville & Nashville R.R., 
223 U. S. 390, 400; Meade v. United States, 2 Ct. Cl. 224; 
Brimmer v. Boston, 102 Mass. 19. It cannot be diminished 
or bargained away by statute. Pennsylvania Hospital ». 
Philadelphia, 245 U. S. 20. Nor can private parties remove 
property from the scope of the power of eminent domain by 
making contracts concerning it. Long Island Water Supply 
Co. v. Brooklyn, 166 U. S. 685; Chicago, ete., R.R. Co. ». 
Nebraska, 170 U. S. 57, 74;, McGrath v. Boston, 103 Mass. 
369. The fact that the taking‘renders impossible further 
performance of a contract touching the property taken does 
not “impair” the obligation of such contract within the 
meaning of art. I, § 10 of the Federal Constitution. Long 
Island Water Supply Co. v. Brooklyn, 166 U. S. 685. I am, 
therefore, of opinion that the contracts with Mr. Sargent and 
with the subscribers are not a bar to taking said picture for a 
public purpose. 

2. The authority of the Commonwealth could not be pre- 
served if it lacked power to take the instruments needed by 
it to execute public ends. But the social necessity upon 
which the power rests imposes limits upon its exercise. 
Article X of the Bill of Rights provides, in part: 


“cc 


. . . And whenever the public exigencies require that the prop- 
erty of any individual should be appropriated to public uses, he shall 
receive a reasonable compensation therefor.” 


The property must be “appropriated to public uses” and 
“reasonable compensation’? must be paid. While neither 
individual obstinacy nor individual greed can defeat an 
appropriation to public uses, both the citizen whose property 
is taken and the taxpayer who pays for the taking have a 
right under both the State and the Federal Constitution to 
require that private property shall not be appropriated to 
private uses by eminent domain. Riverbank Improvement 
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Co. v. Chadwick, 228 Mass. 242; Missouri Pacific Ry. Co. 
v. Nebraska, 164 U. S. 503. In Salisbury Land & Improve- 
ment Co. v. Commonwealth, 215 Mass. 371, 377, the court 
said: 

“Private property cannot be taken directly or indirectly for a private 
end. It cannot be seized ostensibly for a public use and then diverted 
to a private use. Legislation which is designed or which is so framed 
that it may be utilized to accomplish the ultimate result of placing 
property in the hands of one individual for private enjoyment after it 
has been taken from another individual avowedly for a public purpose 
is unconstitutional. It would enable that to be achieved by indirec- 
tion which by plain statement would be impossible.” 


The question whether a statute appropriates property by 
eminent domain to a public use or to a private use is a 
judicial one upon which the constitutionality of the act 
depends. 

The picture is now held upon a charitable trust of indefi- 
nite duration. Eliot v. Trinity Church, 232 Mass. 517. It 
is one of a series which is daily exhibited free to the public 
in a building dedicated to public education, which is cen- 
trally located in the capital and largest city of the Common- 
wealth. As the picture is in effect a part of the Public Li- 
brary of the City of Boston, it is, in my opinion, dedicated to 
educational purposes to the same extent as that library. 
See Cary Library v. Bliss, 151 Mass. 264. 

The proposed bill directs the Department of Education to 
take the picture for “educational purposes.” Section 2 
provides as follows: 


“The department of education is authorized to make rules and 
regulations for the custody of the picture and its use for educational 
purposes under section seven of chapter sixty-nine or under chapter 
seventy-three of the General Laws or for any other educational pur- 
pose.” 


G. L., ec. 69, § 7, provides: 


“The department may co-operate with existing institutions of 
learning in the establishment and conduct of university extension 
and correspondence courses; may supervise the administration of 
all such courses supported in whole or in part by the commonwealth; 
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and also, where deemed advisable, may establish and conduct such 
courses for the benefit of residents of the commonwealth. It may, 
in accordance with rules and regulations established by it, grant to 
students satisfactorily completing such courses suitable certificates.” 


G. L., ce. 73, § 1, provides: 


“The department of education, in this chapter called the depart- 
ment, shall have general management of the state normal schools at 
Barnstable, Bridgewater, Fitchburg, Framingham, Lowell, North 
Adams, Salem, Westfield and Worcester, and the normal art school 
at Boston, wherever said schools may be hereafter located, and of 
any other state normal schools hereafter established, and of boarding 
houses connected therewith, and may direct the expenditure of money 
appropriated for their maintenance.” 


While the act appropriates the picture to educational pur- 
poses generally, the manner in which it shall be used to 
accomplish those purposes is left to be determined by the 
Department of Education. The picture is already appro- 
priated to educational purposes by the trust under which it is 
now held. Under the proposed bill the Department of Edu- 
cation might determine that the picture should remain where 
it now is and be exhibited in the same manner as heretofore. 
If so, the bill works simply a change of control. To such a 
situation Cary Library v. Bliss, 151 Mass. 364, seems appli- 
cable. In that case, in holding that a public library held 
upon a public charitable trust of indefinite duration by trus- 
tees provided by the donor could not be taken by eminent 
domain and transferred to a corporation created to manage 
it for like purposes, the court said: 


“The question arises, whether taking property from one party, who 
holds it for a public use, by another, to hold it in the same manner for 
precisely the same public use, can be authorized under the Constitu- 
tion. Can such a taking be founded on a public necessity? It is un- 
like taking for a public use property which is already devoted to a dif- 
ferent public use. There may be a necessity for that. In the first 
case, the property is already appropriated to a public use as completely 
in every particular as it is to be. Can the taking be found to be for 
the purpose which must exist to give it validity? In every case it is a 
judicial question whether the taking is of such a nature that it is or 
may be founded on a public necessity. If it is of that nature, it is for 
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the Legislature to say whether in a particular caes the necessity exists. 
We are of opinion that the proceeding authorized by the statute was 
in its nature merely a transfer of property from one party to another, 
and not an appropriation of property to public use, not a taking which 
was, or which could be found by the Legislature to be, a matter of 
public necessity. West River Bridge v. Dix, 6 How. 507. Lake Shore 
& Michigan Southern Railway v. Chicago & Western Indiana Rail- 
road, 97 Ill. 506. Chicago & Northwestern Railway v. Chicago & 
Evanston Railroad, 112 Ill. 589.” 


The suggestion that the Department of Education might 
make a different or more effective use of the picture for 
educational purposes than the use to which it is at present 
devoted cannot, in my opinion, save the bill. It is not 
enough that under the authority of a statute the property 
may be appropriated either to public or to private uses. 
An act which appropriates private property either to a use 
which is public or to a use which is private is unconstitu- 
tional. Salisbury Land & Improvement Co. v. Common- 
wealth, 215 Mass. 371. Similarly, an act which permits the 
Department of Education to devote the picture either to the 
same use to which it is now devoted or to a different use 
would not be constitutional. 

The committee is entitled to. take into consideration all 
the facts relating to the pending bill in determining whether 
or not, in the particular case now before it, the necessity 
exists for taking the picture. If the result which is to be 
achieved by the proposed legislation is in reality to secure 
the removal of the picture from the place where it is now 
devoted to a public use, a taking to achieve such a result 
would not be authorized. See also Mass. Const. Amend. 
XI and XLVI. If the result is to take the picture from 
public trustees who hold it for a public use, to be held by a 
public official for what is in effect the same public use, such 
taking would not be within the power of the Legislature. 
In order to enable the Commonwealth to take the picture by 
eminent domain the committee must be satisfied that the 
result to be achieved by the taking is not to accomplish the 
removal of the picture to prevent it from being put to the 
public use to which it is now devoted, but that when taken 
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by the Department of Education it is not only to be devoted 
to a public use which is in reality different from the exhibi- 
tion purposes to which it is now devoted, but also to such a 
use that the resultant benefit to the public will justify the 
expenditure of the taxpayers’ money as a matter of public 
necessity. Otherwise, under the rule laid down in Cary 
Library v. Bliss, supra, the result would not be one to 
achieve which the power of eminent domain could consti- 
tutionally be employed or public money spent. 


Yours very truly, 


J. WESTON ALLEN, 


Altorney General. 























